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& COUNCIL MEETING AGENDA
GILBERT December 1, 2016

ARIZONA .
Members may attend in person or by telephone.

Jenn Daniels, Mayor James Candland Brigette Peterson
Jared Taylor, Vice Mayor Eddie Cook Jordan Ray
Victor Petersen
Regular Meeting
6:30 PM

Municipal Center, Council Chambers
50 East Civic Center Drive
Gilbert, Arizona

AGENDA ITEMS MAY BE DISCUSSED IN A DIFFERENT SEQUENCE.
ITEMS WILL NOT BE DISCUSSED PRIOR TO POSTED MEETING TIME.
ADDENDUM
15A. DEVELOPMENT AGREEMENT - consider adoption of a Resolution approving a Pre-
annexation Development Agreement with Schoolhouse Higley, LLC for development of

property located at the northwest corner of Higley Road and the SanTan Loop 202 Freeway and
authorize the Mayor to execute the required documents.

Modifications were made to Agenda Items 4 and 5.

AGENDA ITEM

CALL TO ORDER
PRESENTATIONS; PROCLAMATIONS
1. Presentation on the 12k's of Christmas Spirit of Giving Award.

2. Presentation to Rob Bishop, Renaissance Community Partners, in recognition for his
management of the Neighborhood of the Year.

INVOCATION AND PLEDGE OF ALLEGIANCE
The invocation may be offered by a person of any religion, faith, belief or non-belief, as well as

Councilmembers. A list of volunteers is maintained by the Town Clerk and interested persons
should contact the Clerk for further information.



Mayor invites all scouts present to the front of the Council Chambers.
Pledge of Allegiance and introduction and recognition of scouts.
Invocation by Velvet Jones Minister to Women at Evident Life Church.
ROLL CALL

COMMUNICATIONS FROM CITIZENS

At this time, members of the public may comment on matters within the jurisdiction of the Town
but not on the agenda. The Council’s response is limited to responding to criticism, asking staff
to review a matter commented upon, or asking that a matter be put on a future agenda.

CONSENT CALENDAR

All items listed below are considered consent calendar items and may be approved by a single
motion unless removed at the request of Council for further discussion/action. Other items on
the agenda may be added to the consent calendar and approved under a single motion.

3. ANNEXATION A16-03 — consider adoption of an Ordinance annexing approximately
5.87 acres of right-of-way on Williams Field Road between Power Road and Somerton
Boulevard contingent upon approval by the Maricopa County Board of Supervisors.

4. AGREEMENT - consider:

a) adoption of a resolution approving amendment No. 6 to the Central Arizona Project
Water Lease Agreement No. 2011-4108-0063 with the San Carlos Apache Tribe in an
amount not to exceed $5,398,744 for the lease as well as payment to Central Arizona Water
Conservation District for the delivery and storage costs and extending the contract one
additional year and authorize the Mayor to execute the required documents; and

b) authorization of a Capital Improvement Plan (CIP) contingency transfer in the amount of
$890,000.

5. AGREEMENT - consider approval of amendment No. 5 to the Central Arizona Project
Water Lease Agreement No. 2011-4108-0105 with the Fort McDowell Yavapai Nation in an
amount not to exceed $2,452,208 for the lease as well as payment to the Central Arizona
Water Conservation District for delivery and storage costs and extending the contract one
additional year and authorize the Mayor to execute the required documents.

6. DEVELOPMENT AGREEMENT - consider approval and authorize the Mayor to
execute the required documents for:



a) a Resolution approving a Development Agreement with Silent-Aire USA, Incorporated
and Trammell Crow Development improvements to Mustang Road;

b) a Contingency Transfer from the Economic Development Reserve in the amount of
$440,000; and

c¢) a Contingency Transfer from the Capital Improvement Plan (CIP) Project Nos. ST095and
ST174 in the amount of $820,000.

7. GRANT - consider application and acceptance of an Assistance to Firefighters Grant,
Contract No. 2017-3002-0496, from the Federal Emergency Management Agency in the
amount of $43,765.22 for incident command training and authorize the Mayor to execute the
required documents..

8. ABANDONMENT - consider adoption of a Resolution of abandonment of an Ingress and
Egress Easement and a Public Utility Easement located along the 162nd Street alignment,
north of Pecos Road.

9. PERMANENT EXTENSION OF PREMISES - consider approval of a permanent
extension of premises for AZ Ice Gilbert located at 2305 East Knox Road.

10. PERMANENT EXTENSION OF PREMISES — consider approval of a permanent
extension of premises for Grubstak located at 384 North Gilbert Road, Suite 106.

11. MINUTES - approval of the minutes of the Special Meeting of November 1, 2016;
Special Meetings of November 17, 2016; and Regular Meeting of November 10, 2016.

PUBLIC HEARING

Items will be heard at one Public Hearing; at which time anyone wishing to comment on a Public
Hearing Item may do so. Comments will be heard from those in support of or in opposition to an
item. Hearings are noticed for 7:00 p.m.

In order to comment on a Public Hearing Item, you must fill out a public comment form,
indicating the Item Number on which you wish to be heard. Once the hearing is closed, there will
be no further public comment unless requested by a member of the Council. After the Public
Hearing, the Council may act on all items not requiring additional staff, public, or
Councilmember comment with a single vote.

12. LIQUOR LICENSE - conduct hearing and consider approval of a Series 12 Restaurant
Liquor License for Venezias Pizzeria located at 744 West Ray Road, Suite 101.

13. LIQUOR LICENSE - conduct hearing and consider approval of a Series 12 Restaurant
Liquor License for Even Stevens Sandwiches located at 384 North Gilbert Road, Suite 104.



14. LIQUOR LICENSE - conduct hearing and consider approval of sampling privileges for
an existing Series 9 Liquor Store Liquor License for Winco located at 1363 North Arizona
Avenue.

15. ANNEXATION A16-02 — conduct hearing on the proposed annexation of approximately
41.6 acres located at American Leadership Academy at the northwest corner of Higley Road
and the Santan 202 Freeway.

ADMINISTRATIVE ITEMS

Administrative Items are for Council discussion and action. It is to the discretion of the majority
of the Council regarding public input requests on any Administrative Item. Persons wishing to
speak on an Administrative Item should complete a Request to Speak Form and indicate the Item
they wish to address. Council may or may not accept public comment.

16. BOARDS AND COMMISSIONS - consider appointment of two regular members to the
Town of Gilbert, Arizona Public Facilities Municipal Property Corporation with a term
beginning December 31, 2016 and ending January 1, 2020.

17. BOARDS AND COMMISSIONS — consider appointment of one regular member to the
Fire and Police Public Safety Retirement System Local Pension Boards with a term
beginning December 1, 2016 and ending November 30, 2020.

18. BOARDS, COMMISSIONS, AND COMMITTEES - reports from Council Liaisons for
the:

a) Subcommittee on Board and Commission Application Screening, Interview, and
Selection

b) Other Council Subcommittees

c) Regional Meetings

d) Arts and Culture Board

e) Environmental and Energy Conservation Advisory Board

f) Human Relations Commission

g) Industrial Development Authority

h) Mayor’s Youth Advisory Committee

1) Parks, Recreation and Library Services Advisory Board

j) Planning Commission

k) Redevelopment Commission

1) Town of Gilbert, AZ Public Facilities MPC

m) Town of Gilbert, AZ Water Resources MPC

n) Town of Gilbert, AZ Self-Insured Trust Fund for Health Benefits

o) Utility Board

POLICY ITEMS

FUTURE MEETINGS



There may be a discussion of whether to place an item on a future agenda and the date, but not
the merits of the item.

COMMUNICATIONS

Report from the TOWN MANAGER on current events.

Report from the COUNCIL on current events.

Report from the MAYOR on current events.
ADJOURN
NOTICE TO PARENTS: Parents and legal guardians have the right to consent before the
Town of Gilbert makes a video or voice recording of a minor child. A.R.S. 1-602.A.9. Gilbert
Council Meetings are recorded and maybe viewed on Channel 11 and the Gilbert website. If you
permit your child to participate in the Council Meeting, a recording will be made. If your child is

seated in the audience your child may be recorded, but you may request that your child be seated
in a designated area to avoid recording. Please submit your request to the Town Clerk.
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Council Communication

TO: Honorable Mayor and Councilmembers
FROM: Jack A. Vincent, Assistant Town Attorney, 503-6109

MEETING DATE: December 1, 2016

SUBJECT: Pre-Annexation Development Agreement
STRATEGIC INITIATIVE: Community Livability
RECOMMENDED MOTION

A motion to approve a resolution authorizing execution of pre-annexation development
agreement for the property at the northwest corner of Higley Road and the SanTan Loop 202
Freeway.

BACKGROUND/DISCUSSION

The proposed Pre-annexation Development Agreement (the “Agreement”) will govern the
development of a charter school campus planned for the vacant property at the northwest
intersection of Higley Road and the SanTan Loop 202 Freeway. The property to be developed is
a county island and is the subject of pending annexation and rezoning applications which, if
approved, would bring the site within the Town limits with Town of Gilbert Business Park
zoning.

State law limits the ability of municipalities to exercise zoning authority over other governmental
entities, and state statutes extend that same status to charter schools. Charter schools may,
however, consent to such regulation through contract. The Agreement provides that if the Town
approves the proposed annexation of the property, the property owner is willing to comply with
certain development standards. The standards addressed in the Agreement include building and
landscape setbacks, landscape design, lighting, and screening.

The Agreement also clarifies the property owner’s obligation to construct traffic safety
infrastructure and off-site facilities. These improvements include the addition of an extra lane on
southbound Higley Road, a traffic signal, and turning lanes. Additionally, the Owner will
construct an extra lane and curb on northbound Higley Road concurrent with these projects.
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Under the Agreement, the Town will reimburse the Owner for the work done to northbound
Higley Road because the owner would not otherwise have an obligation to construct that
improvement.

The contract and resolution were reviewed for form by Attorney Jack Vincent.

FINANCIAL IMPACT

The owner of the property will incur the costs of water and sewer connections and system
development fees, dedicated easements, and construct off-site improvements. The owner will
also construct certain improvements to northbound Higley Road, for which the Town will
reimburse the owner at a future date.

In order to best plan for traffic and circulation on Higley Road, the owner of the property will
develop both sides of the roadway at the time the school is constructed. Typically, property
owners on both sides of undeveloped land share in the costs of necessary infrastructure, like
roadway construction; however, since the property on the east side of Higley is undeveloped and
there are no plans for improvement in the immediate future, the Town will reimburse the owner
for the cost of the improvements made to the east side of Higley Road.

The aforementioned improvements constitute roughly %2 mile of roadway. Reimbursement costs
for construction are estimated to total about $500,000, with $1,300 needed for annual ongoing
maintenance. When the property on the east side of Higley Road develops, that owner would be
responsible for any additional improvements required to bring the roadway up to Town standards
as well as improvements necessary to offset the impact of whatever development occurs on those
parcels. Roadway construction is expected to be completed within the next 1-3 years, where
Gilbert will be required to reimburse the developer for said improvements at the end of the one-
year warranty period. Prior to the conclusion of the warranty period, funding sources will be
identified for the reimbursement of the roadway construction costs.

STAFF RECOMMENDATION

Staff recommends approval of resolution authorizing execution of the pre-annexation
development agreement.

Respectfully submitted,

Jack A. Vincent
Assistant Town Attorney
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Approved By Approval Date

Michael Hamblin 11/29/2016 3:46 PM
Michael Hamblin 11/29/2016 3:46 PM
Justine Bruno 11/30/2016 9:17 AM
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When recorded mail to:

|
|
Town of Gilbert |
Lisa Maxwell |
Town Clerk |
50 East Civic Center Drive |
Gilbert, Arizona 85296 |

PRE-ANNEXATION DEVELOPMENT AGREEMENT

This Pre-Annexation Development Agreement (“Agreement”) is entered into this
___dayof , 2016 by and between the Town of Gilbert, Arizona, an Arizona
municipal corporation (“Gilbert”) and Schoolhouse Higley, LLC, an Arizona limited liability
company. (“Owner”) (Gilbert and Owner are sometimes hereinafter collectively referred to as
the “Parties” or individually as “Party”).

RECITALS

A. Owner plans to acquire approximately 42.7 acres of land (the “Property™),
which is located northwest of the Higley Road and San Tan Loop 202 interchange, in Maricopa
County, Arizona (“County”), and is more particularly described in Exhibit A attached hereto and
made a part hereof.

B. The Property is located in unincorporated Maricopa County, but borders
incorporated Gilbert.
C. Owner desires to construct a new charter school K-12 facility for

approximately 2,400 students on the Property following the proposed annexation into Gilbert.

D. The Parties understand and acknowledge that this Agreement is a
“Development Agreement” within the meaning of and entered into pursuant to A.R.S. § 9-
500.05 to facilitate annexation of the Property and provide certain conditions of development
which will apply to the Property upon annexation.

E. The terms of this Agreement are binding upon Gilbert and Owner and
their successors and assigns and shall run with the land, subject to the limitations set forth in
Paragraphs 2 and 19 herein and State law.

NOW, THEREFORE, for and in consideration of the foregoing recitals and the
mutual covenants herein set forth, Gilbert and Owner hereby agree as follows:

AGREEMENT

1. Recitals. The recitals stated above are incorporated herein by this reference.
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2. Conditions of Property. The Parties understand that the Property is intended to
be used as a charter school as described in A.R.S. § 15-181 et. seq. In the event that the
proposed use for the Property changes to uses other than as a charter school or public school,
then Gilbert may terminate this Agreement.

3. Compliance with Laws, Regulations and Ordinances. Except as set forth in
this Agreement, Owner agrees to construct a new permanent structure(s) for the school and to
otherwise develop the Property in conformance with all Gilbert Codes, requirements and
regulations.

4. Annexation — Initiation and Petition. Owner agrees to initiate proceedings to
annex the Property into Gilbert by completing an application for annexation and providing
public notice pursuant to A.R.S. § 9-471. Gilbert agrees to process the application and the
annexation in accordance with A.R.S. § 9-471. Owner agrees to sign and join in the annexation
petition, all in accordance with the terms and conditions of this Agreement and in compliance
with state law.

5. Owner’s Obligation. Owner agrees to:

5.1 Complete a rezoning application for Town of Gilbert Business Park
zoning of the Property concurrent with its application for annexation. Additionally, Owner shall
submit any information or document Gilbert deems necessary to evaluate the application in a
timely manner.

5.2 Subject to the final and effective adoption of the proposed annexation,
Owner agrees to develop the Property consistent with Site Plan attached as Exhibit B and
Landscape Plans attached as Exhibit C. The Parties may amend the Site Plan through mutual
agreement, but Owner specifically agrees to the following development standards:

5.2.1 All required building and landscape setbacks for the Business Park
zoning district as identified in the Land Development Code,
Article 2.6, Table 2.604. Additionally, street frontage landscape
areas shall not contain parking areas, buildings, fences, parking
screen walls or other permanent improvements other than
sidewalks, permitted signs, and lighting.

5.2.2 Landscaping consistent with the attached Site Plan and Landscape
Plans. Unless otherwise approved by the Town of Gilbert
Planning Manager, the project shall meet all required Landscape
and Parking requirements identified under Land Development
Code Sections 4.303 and 4.2012 regarding parking areas, parking
screen walls, perimeter landscaping, landscape islands, and
quantity and type of landscaping materials. In addition, 36-inch
box trees shall be provided as a perimeter buffer tree in the
landscape areas adjacent to parking area in the northwestern
portion of the site.
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525

5.2.6

5.2.7

5.2.8

529

Town of Gilbert Municipal Code and Land Development Code
Standards for ball field and site lighting (parking lots) and no
lighting within 100’ of residential zoning districts shall exceed 14’
in mounting height.

Accessory structures such as bleachers, if adjacent to residential
and within the landscape setback, shall not exceed the height of
the existing perimeter solid separation fence.

Development shall meet off-street parking and loading
requirements, including parking space and drive aisle width,
landscaping, lighting and bicycle parking per Land Development
Code Atrticle 4.2.

Building drainage shall be internalized and have no external
downspouts where visible from public view.

Screening of all roof-mounted and ground-mounted mechanical
equipment.

Refuse enclosures shall be solidly screened.

Acknowledge that the Property falls within Airport Overflight
Area 3 due to its proximity to the Phoenix-Mesa Gateway Airport
and execute an avigation easement prior to or concurrently with
the recordation of any final plat. The easement shall be in a form
approved by the Gilbert Town Attorney.

5.3 Complete the dedication of all necessary right of way adjacent to Higley
Road extending 70’ feet from the monument line along the entire length of the Property.

5.4 Construct and fund the following traffic/circulation infrastructure on the
west half of Higley Road and on the Property:

54.1

54.2

543

One full-motion traffic signal at the intersection of the Property’s
Access #1 and Higley Road.

Improvement of southbound Higley Road along the Property’s
frontage to meet the Town’s and ADOT’s standards. The Town’s
standards for 6 lanes of travel and the Gateway Streetscape ROW
guidelines, include, but are not limited to curb lane, bike lane,
curb, gutter, sidewalk, catch basins, streetlights, landscaping of the
Higley Road median, and storm water retention basins.

Southbound right turn lane at the intersection of Higley Road and
Access #1 with a storage length of at least 175°.
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5.4.4 Eastbound left and right turn lanes at the intersection of the
Property’s Access #1 and Higley Road intersection with at least
100’ of storage on the Property.

5.4.5 Restriping of southbound Higley Road from its intersection with
Warner Road to the Property to create three lanes of southbound
travel.

5.4.6 A looped water system with fire hydrants and water meters in a
waterline easement.

5.4.7 Screen walls for parking lots along Higley Road frontage.

5.5 Construct a third lane, curb, and drainage facilities for northbound Higley
Road from State Route 202L (“SanTan Freeway”) north to Warner Road, with reimbursement
from the Town for such costs provided pursuant to Paragraphs 6.4 and 8, below. Should these
improvements require the acquisition of temporary property rights, Gilbert shall assist Owner in
obtaining such property through a purchase or by the exercise of its power of eminent domain.

5.6  Owner shall perform traffic monitoring studies to ascertain whether
excessive congestion, as determined by the Town of Gilbert Town Engineer, has occurred at
the intersections included in owner’s traffic studies submitted in support of its application. The
traffic monitoring studies shall be conducted six months to one year after the ALA has reached
at least 75% capacity, or sooner if required by the Town Engineer. Five years after this study,
ALA shall complete a similar study to evaluate traffic conditions. These monitoring studies
will include conducting turning movement counts at these intersections and analyzing the
results for adequate storage lengths, LOS (Level of Service), delay and queue lengths. All
results of the studies are to be submitted to Gilbert. If, as a result of the studies, Gilbert
identifies congestion or safety problems that are directly attributed to Owner’s use of the
Property, then Gilbert will work with the Owner to determine appropriate mitigation measures
to ameliorate the adverse condition. The Owner will be responsible for implementing such
mitigation measures.

5.7  Pay development fees calculated based upon the Property’s impact to the
water and wastewater systems.

6. Gilbert’s Obligation. Gilbert agrees to:

6.1 Expeditiously process Owner’s annexation petition and zoning
applications in accordance with applicable law and the terms and conditions of this Agreement.

6.2  Use its best efforts to adopt Gilbert Zoning in accordance with A.R.S. §
9-471(L). Nothing in this Agreement, however, shall prevent Gilbert and Owner from agreeing
to changes in Gilbert Zoning upon adoption by Gilbert of a final ordinance.

6.3 Upon final and effective annexation, provide all Gilbert services to the
Property, including but not limited to, water, sewer, trash collection, police and fire protection
and all other services typically provided by Gilbert to its residents to the same extent and upon

4
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the same terms and conditions as those services are provided to other properties throughout
Gilbert. Extension of water and sewer mainlines shall be completed by Owner, at its sole
expense.

6.4 Reimburse Owner for the costs of those improvements described in
Paragraph 5.5, above.

7. Construction of Off-site Improvements

7.1 Construction of all off-site improvements described herein shall be
completed prior to issuance of a certificate of occupancy or final approval of any building
constructed on the Property, or at the time requested by Gilbert, whichever is earlier. If Gilbert
constructs the improvements for which Owner has ultimate financial responsibility under this
agreement as part of its capital improvements program prior to development of the Property,
Owner shall reimburse Gilbert for its reasonable costs of construction prior to issuance of a
certificate of occupancy or final approval of any unit or building constructed on the Property.

7.2 Design, management, and construction of all off-site improvements shall
be done in compliance with all applicable public bidding and procurement laws, rules, and
policies, including the guidelines found in Exhibit D.

7.3  Owner shall comply with the requirements of Section 10-5 of the Gilbert
Municipal Code regulating work performed in the public right-of-way. No work shall
commence in the right-of-way until (i) the plans for the work are approved by Gilbert, (ii)
Owner has obtained a permit pursuant to Section 10-5. Owner shall deposit with the Gilbert
Development Services Department a warranty assurance in the amount of one hundred and ten
percent (110%) of the cost of the work to be performed in the right-of-way, as determined by an
approved Engineer’s Estimate for the work. The deposit may be in one of the following forms:

a. A letter of credit from a lending institution or surety company authorized
to do business in the State of Arizona; or

b. Cash or bond assurances as approved by the Town Engineer.

7.4  Owner shall construct off-site improvements required herein in
accordance with approved plans, the Public Works Procedural Manual, Design Standards and
Details, and other applicable codes and ordinances of Gilbert (“Gilbert Standards™). Once
commenced, said construction shall be carried forward to completion by Owner without delay
and to the satisfaction of Gilbert inspectors. Said construction shall be subject to Gilbert
inspection prior to covering up any work.

7.5  Upon satisfactory completion of the off-site improvements by the Owner,
Gilbert shall inspect the off-site improvements. If Gilbert’s inspection shows said improvements
are in compliance with Gilbert Standards, Gilbert shall initially accept said improvements. At
the time of Initial Acceptance, the Town may refund the 110% warranty assurance in exchange
for a ten percent (10%) warranty bond to be held until Final Acceptance. The warranty bond
may be in one of the following forms:
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a. A letter of credit from a lending institution or surety company authorized
to do business in the State of Arizona; or

b. Cash or bond assurances as approved by the Town Engineer.

The warranty assurance shall remain in full force and effect until Final Acceptance of the work.
Upon Final Acceptance, said 10% deposit shall be returned to Owner.

If required by Gilbert, Owner shall furnish satisfactory evidence as to the kind and quality of
materials and equipment. At the time of Final Acceptance, said improvements shall, by virtue
of this Agreement, become the property of Gilbert, free and clear of any and all encumbrances,
claims or liens whatsoever. Owner covenants and agrees to remove any and all encumbrances,
claims or liens which may exist on said improvements prior to Final Acceptance.

7.6  Owner warrants to Gilbert that all materials and equipment furnished will
be new and that all work will be of good quality, free from faults and defects and in
conformance with Gilbert Standards. This warranty shall survive Final Acceptance of the
Improvements. Owner shall promptly correct all damages resulting from materials and
equipment furnished that fail to meet this warranty, whether or not Final Acceptance has been
given. Owner shall bear all costs of correcting such work, including compensation for
additional engineering services made necessary thereby. Owner shall correct the work promptly
after receipt of a written notice from Gilbert to do so unless Gilbert has previously given Owner
a written acceptance of such condition. Gilbert shall give such notice promptly after discovery
of the condition. Owner shall remove from the site all portions of the work which are defective
or non-conforming and which have not been corrected unless removal is waived by Gilbert.

7.7  The Owner shall be responsible for the protection of new and existing off-
site improvements from damage caused by any construction work performed by the Owner, or
Owner’s subcontractors or employees.

7.8  Owner agrees to appear, defend, indemnify and save harmless Gilbert,
and any jurisdiction or agency issuing permits for the construction of the off-site improvements,
their officers, agents, employees and representatives from all suits, including attorney’ fees and
costs of litigation, actions, loss, damage, expense, cost or claims, of any character or any nature
arising out of the work done in fulfillment of the construction of the Improvements (including
work performed by any contractor of Owner working in the public right-of-way), amounts
arising or recovered under the Worker’s Compensation Law, or arising out of the failure of
Owner or any contractor of Owner to conform to any statutes, ordinance, regulation law or court
decree. It is the intent of the parties that Gilbert shall, in all instances, be indemnified against all
liability losses and damages of any nature whatever for or on account of any injuries to or death
of persons or damages to or destruction of property belonging to any person arising out of or in
any way connected with the construction of the Improvements.

7.9  Owner or any contractor of Owner doing work in the right-of-way shall
provide and maintain minimum insurance limits as follows:
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Coverage Afforded Limits of Liability

Comprehensive General Liability Insurance $1,000,000. - Bodily Injury
Combined Single Limit
Including: $100,000. Property Damage

Comprehensive Automobile Liability Insurance $1,000,000. - Bodily Injury
Combined Single Limit
Including: $100,000. Property Damage
(a) Non-owned Vehicles
(b) Leased Vehicles
(c) Hired vehicles

Certificates of Insurance acceptable to Gilbert and designating Gilbert as an
additional insured shall be filed with Gilbert prior to commencement of this Contract. The
policies shall contain a provision that the policy will not expire, be cancelled or materially
changed to affect the coverage available without thirty (30) days advance written notice to
Gilbert. In any incident or claim relating to the action or negligence of Owner or Owner’s
contractor, its employees or agents, Owner’s or Owner’s contractor insurance shall be primary
of all other sources available.

8. Reimbursement to Owner. Gilbert shall reimburse Owner for those
improvements described in Paragraph 5.5, above, no later than ninety days (90) after Final
Acceptance of the improvements. The costs to be reimbursed shall include all soft costs, such as
engineering design and inspection fees, costs of any required payment and performance or other
bonds, and all hard costs, including costs of labor and materials and contractor’s fees paid or
incurred to construct the improvements, and the costs to acquire temporary property rights, if
any; provided, however, that financing costs will not be included in the reimbursement. All
costs claimed for reimbursement must be fully documented. No reimbursement shall be made
for costs that were not incurred in compliance with applicable public bidding and procurement
laws, rules, and policies.

9. Time Period. Both parties agree to use their respective best efforts to
complete the annexation of the Property as close as reasonably possible to the minimum time
periods set forth in A.R.S. § 9-471.

10. Good Standing; Authority. Each Party represents and warrants to the
other that it is duly formed and validly existing under the laws of Arizona and that the
individual(s) executing this Agreement on behalf of each respective Party is authorized and
empowered to bind such Party on whose behalf each such individual is signing.

11.  Default and Remedies. The parties acknowledge that failure or
unreasonable delay by either party to perform or otherwise act in accordance with any term or
provision of this Agreement may cause severe hardship. Notice of such failure to perform or
unreasonable delay shall be provided to the defaulting party. If such failure to perform or
unreasonable delay is not immediately corrected, the non-defaulting party shall have all rights
and remedies which may be available under law or equity, including without limitation the right
to terminate this Agreement, the right to specifically enforce any term or provision hereof,
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and/or the right to institute an action for damages, including, but not necessarily limited to,
consequential damages.

12.  Governing Law. This Agreement shall be governed by and constructed
under the laws of the State of Arizona. This Agreement shall be deemed made and entered into
in Maricopa County, Arizona.

13. Waiver. No waiver by any Party of a breach of any of the terms or
conditions of this Agreement shall be construed or held to be a waiver of any succeeding or
preceding breach of the same or any other term or condition contained herein.

14.  Attorneys’ Fees. If any judicial proceeding is initiated by any Party
hereto with respect to this Agreement, the prevailing Party shall be entitled to recover, in
addition to any other relief to which it is entitled, its costs and expenses incurred in connection
with such legal proceeding, including, without limitation, its reasonable attorneys’ fees.

15.  Notice. All notices, demands or other communications given hereunder
shall be personally delivered or sent by certified mail or by facsimile transmission, addressed as
follows:

Gilbert: Town of Gilbert
Patrick Banger, Town Manager
50 East Civic Center Drive
Gilbert, Arizona 85296

Owners: Schoolhouse Higley LLC
Attn: Glenn L. Way
19935 East Chandler Heights
Queen Creek, Arizona 85142

With Copy to: W. Ralph Pew
Pew and Lake, PLC
Mesa, Arizona 85204

Or to such other address or addresses as may hereafter be specified by notice
given by any of the above for itself to the others. Any notice or other communication directed to
a Party to this Agreement shall become effective upon the earliest of the following: (a) actual
receipt by that Party; (b) delivery to the address of the Party, addressed to the Party; (c)
confirmation of the transmission of a facsimile copy to the facsimile number provided for the
Party in this Agreement; or (d) if given by certified or registered U.S. mail, return receipt
request, forty-eight (48) hours after deposit with the United States Postal Service, addressed to
the Party.

16. Covenant to Run with the Land. Except as limited by Paragraph 2
above and Paragraph 19 below, it is intended by the Parties that the obligations set forth in this
Agreement shall be covenants running with the land and as such are binding upon the Parties’
successors and assigns.
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17. Time of Essence. Time is of the essence for this Agreement.

18. Effective Date. This Agreement is entered into effective as of the date
set forth on the first page of this Agreement (the “Effective Date”).

19. Termination. This Agreement shall terminate on the 10 year anniversary
of the Effective Date as defined herein or upon the satisfaction of all of the requirements for the
Parties set forth herein and agreement in writing of the Parties to terminate this Agreement,
whichever is first. If the annexation of the Property is not complete within one (1) year of the
Effective Date, this Agreement shall automatically terminate unless extended by mutual
agreement of the parties.

20. Recordation. This Agreement shall be recorded in the Official Records
of Maricopa County, Arizona.

21. Entire Agreement. This Agreement constitutes the entire agreement
between the Parties hereto pertaining to the subject matter hereof and all prior and
contemporaneous, representations, negotiations and understandings of the Parties hereto, oral or
written, are hereby superseded and merged herein.

22. Amendments. This Agreement may be amended only by a written
agreement fully executed by the Parties.

23. Successors and Assigns. This Agreement shall be binding upon and
shall inure to the benefit of the Parties and their respective successors and assigns.

24, Cancellation. This Agreement is subject to, and may be terminated by
Gilbert in accordance with, the provisions of A.R.S. §38-511.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the
Effective Date.

TOWN OF GILBERT

Jenn Daniels, Mayor

ATTEST:

Lisa Maxwell, Town Clerk
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APPROVED AS TO FORM:

L. Michael Hamblin
Town Attorneys
By:

OWNERS:

STATE OF ARIZONA )

) ss.
County of Maricopa )
The foregoing instrument was acknowledged before me this day of

,2016, by

Notary Public
My Commission Expires:
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EXHIBIT A

STANDAGE & ASSOCIATES, LTD.

CONSULTING ENGINEERS

EXHIBIT ‘A’
Legal Description

A portion of the Northeast Quarter of Section 22, Township 1 South, Range 6 East, of the Gila
and Salt River Base and Meridian, Maricopa County, Arizona, being more particularly described
as follows:

Commencing at the East Quarter corner of said Section 22, said point being a found Arizona
Department of Transportation Brass Cap Flush, from which the Northeast Corner of said
Section 22 bears North 00 degrees 26 minutes 31 seconds West, for a distance of 2634.00 feet,
said point being a found Brass Cap in Handhole;

Thence South 89 degrees 26 minutes 21 seconds West, along the South line of the Northeast
Quarter of Section 22, for a distance of 148.07 feet, to a point on the existing West Right-of-Way
line of South Higley Road per Warranty Deed recorded as Document No. 2004-0257949,
records of Maricopa County Arizona, said point being the POINT OF BEGINNING;

Thence continuing South 89 degrees 26 minutes 21 seconds West, along the South line of the
Northeast Quarter of Section 22, for a distance of 1157.81 feet, to the Southwest corner of the
Southeast Quarter of the Northeast Quarter of said Section 22, said point being a found half-
inch rebar with Cap L.S. #44007;

Thence North 00 degrees 22 minutes 12 seconds West, along the West line of the East half of
the Northeast Quarter of Section 22, for a distance of 1452.10 feet, to the Northwest corner of
the South 135.38 feet of the Northeast Quarter of the Northeast Quarter of said Section 22;

Thence North 89 degrees 25 minutes 07 seconds East, along the North line of the South 135.38
feet of the Northeast Quarter of the Northeast Quarter of Section 22, for a distance of 1271.05
feet, to a point on the West 33 foot right-of-way line of Higley Road as recorded in Document
No. 2015-0570279, records of Maricopa County, Arizona;

Thence South 00 degrees 26 minutes 31 seconds East, along said 33 foot West right-of-way
line, for a distance of 541.17 feet, to a point on the North line of that certain described property
conveyed to the Arizona Department of Transportation per Warranty Deed recorded as
Document No. 2004-0257949, records of Maricopa County Arizona;

Thence South 00 degrees 59 minutes 24 seconds West, along the existing West right-of-way
line of South Higley Road, for a distance of 397.72 feet;

Thence South 16 degrees 08 minutes 49 seconds West, along said existing West right-of-way
line of South Higley Road, for a distance of 210.85 feet, to a found 3" Aluminum Cap Flush;

Thence South 00 degrees 26 minutes 01 seconds East, along said existing West right-of-way
line of South Higley Road, for a distance of 246.45 feet, to a found 3" Aluminum Cap Flush;

Thence South 47 degrees 39 minutes 35 seconds West, along said existing West right-of-way
line of South Higley Road, for a distance of 60.39 feet, to a found 3” Aluminum Cap Flush;

409 S. EL DORADO = MESA, ARIZONA 85202 = P (480) 892-8090 = F (480) 892-8545
engineering@standageeng.com
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=

STANDAGE & ASSOCIATES, LTD.

N CONSULTING ENGINEERS

LEGAL DESCRIPTION
PAGE 2 OF 2

Thence South 00 degrees 33 minutes 40 seconds East, along the existing West right-of-way
line of South Higley Road, for a distance of 25.19 feet, to the POINT OF BEGINNING.

Said property contains 41.628 Acres (1,813,328 S.F.) more or less.

WILLIAM H.
STANDAGE
0/20/16

Expires 6/30/19

409 S. EL DORADO = MESA, ARIZONA 85202 = P (480) 892-8090 = F (480) 892-8545
engineering@standageeng.com
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EXHIBIT ‘B’
ANNEXATION LEGAL

N.E. Cor. Sec. 22,
T.1S., R6E., Fd. B.C.

n H.H.
DESCRIPTION EXHIBIT "
1181.43
(I
— — | E. STOTTLER DRIVE- — = T
N 89°25'07°E 1271.05°
| ; L2/
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13
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L1 | s 892621W 148.07° E
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13| s 4739'35"w 60.39" J97.72 1BE
L4 | s 00°3340"E 25.19° 1B
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—] Per Doc. No. "-T\
2004—0257948, Q
M.C.R. RS
S 16°08'49"W 58
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APN 304-27-003E RIESI
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N T B ZONING: RU—43 =
N e S 002601
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Q |
> E. 1/4 Cor. Sec.
22, T.1S, R.6E, Fd.
Expires 6/30/19 AD.O.T. B.C. Flush
= Y
] S 89°26°21"W 1157.81 TR,
_ — LOOP 202 (SAN TAN FREEWAY)

AMERICAN LEADERSHIP ACADEMY

Y, Standage & Associates, Ltd.

ANNEXATION LEGAL DESCRIPTION EXHIBIT

Consulting Engineers

409 S. El Dorado
SA Proj. #: 160860

Mesa, Arizona B5202

(4B0) B92-BOY0 1

/
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EXHIBIT B
Site Plan

(See Attached)
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EXHIBIT C

Landscape Plans

See Attached
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EXHIBIT D

REIMBURSEMENT
REQUIREMENTS

Section 8.0 of the Agreement provides that Gilbert shall reimburse Owner for
improvements defined in the Agreement as “all soft costs, such as engineering, design and
inspection fees, costs of any requirement payment and performance or other bonds, and all
hard costs, including cost of labor and materials and contractor’s fees paid or incurred to
construct improvements; provided, however, that the cost of acquiring the land dedicated for
any improvement and financing costs will notbe included in the reimbursement”.

Gilbert is limited by law in how it can spend public monies and therefore establishes
conditions precedent to Gilbert’s reimbursement obligations, and Owner accepts the following
conditions precedent to itsright to reimbursement for the cost of improvements:

l.

The plans and specifications must be reviewed and approved by the Town Engineer prior
to bidding the construction work for the improvements.

. The work shall be publicly bid pursuant to the requirements of A.R.S. Title 34 for public

works projects. Such bids shall be obtained in conformity with procedures prescribed by
Gilbert and all bids must be reviewed and approved by Town Engineer prior to
commencement of construction.

. Prior to commencing any construction, Owner or its contractor shall provide Gilbert with

dual oblige payment and performance bonds in amounts equal to the full amount of the
written construction contracts for such improvements.

All construction work must be completed in compliance with the Applicable Rules (as
defined in the Agreement) and in accordance with the plans approved by the Town
Engineer and must be completed in a workmanlike manner. Gilbert has no obligation to
reimburse Owner until such time as the work is accepted by Gilbert.

Owner shall submit to Gilbert an assignment of its contractor warranties, which shall
comply with Gilbert’s ordinance requirements, and in addition, Owner shall warrant the
improvements asrequired by the Applicable Rules.

All required dedications, free and clear of liens and encumbrances not acceptable to
Gilbert, must be complete and in a form acceptable to Gilbert.

Upon completion of any improvements, Owner will provide to Gilbert for review and
approval a detailed statement and certification of the applicable costs of improvements
that sets forth a description of each construction contract, any change orders issued
related to each construction contract, the total costs of improvements for which
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reimbursement is sought, and a certification that the cost of improvements are stated
accurately. Upon request of Gilbert, Owner shall provide to Gilbert a copy of all
construction contracts and change orders described in the certification.

The reimbursement requirements set forth in this Exhibit D are in addition to and not in
limitation of any other conditions or requirements of the Agreement applicable to
reimbursement of the cost of improvements. Any actions to be taken by Gilbert or any of its
officers, including the Town Engineer, pursuant to this Exhibit D shall be subject to the
Applicable Rules.

24

27 of 30



25

28 of 30



RESOLUTION NO.

A RESOLUTION OF THE COMMON COUNCIL OF THE
TOWN OF GILBERT, ARIZONA, AUTHORIZING THE
MAYOR TO ENTER INTO A PRE-ANNEXATION
DEVELOPMENT AGREEMENT WITH SCHOOLHOUSE
HIGLEY, LLC RELATED TO THE ANNEXATION AND
DEVELOPMENT OF PROPERTY IN THE TOWN; AND
PROVIDING FOR REPEAL OF CONFLICTING
RESOLUTIONS.

WHEREAS, A.R.S. § 9-500.05 authorizes the Town of Gilbert to enter into pre-
annexation development agreements related to the annexation and development of property in
the Town; and

WHEREAS, the property subject to the Pre-Annexation Development Agreement
attached as Exhibit A may be annexed into the Town; and

WHEREAS, the Town Council of the Town of Gilbert finds that entering into
said Agreement is in the best interest of the Town.

NOW, THEREFORE, BE IT RESOLVED by the Common Council of the Town
of Gilbert, Arizona, that the Pre-Annexation Development Agreement between the Town of
Gilbert and Schoolhouse Higley LLC attached hereto as Exhibit A, be and is hereby approved
and the Mayor is authorized and directed to execute said Pre-Annexation Development
Agreement; and

FURTHER RESOLVED, that the Town Manager be and he is hereby authorized
to take all actions necessary to carry out the Pre-Annexation Development Agreement in
accordance with its terms and intent; and

FURTHER RESOLVED, that the Town Clerk be and she is hereby authorized
and directed to record a copy of the Pre-Annexation Development Agreement with the Maricopa
County Recorder within ten days after the date of its execution by the parties in accordance with
the terms of the Agreement.

FURTHER RESOLVED, that all resolutions and parts of resolutions in conflict
with this Resolution are hereby repealed.
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Resolution No.
Page  of
PASSED AND ADOPTED BY THE COMMON COUNCIL OF THE TOWN OF
GILBERT, ARIZONA THIS DAY OF ,20 .

Jenn Daniels, Mayor

ATTEST:

Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

L. Michael Hamblin, Town Attorney

I hereby certify the above foregoing Resolution No. was duly passed by the Council of the
Town of Gilbert, Arizona, at a regular meeting held on ,20__, and that quorum
was present thereat and that the vote thereon was ~ ayesand ~ naysand  abstentions.
_____ Council members were absent or excused.

Lisa Maxwell, Town Clerk
Town of Gilbert

The following exhibits are attached hereto and incorporated herein:
1. Pre-Annexation and Development Agreement (with attachments)

\\Mcsbs\files\578\Resolutions\FORM.DOC
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers

FROM: Tom Condit, PE, Development Engineer, 503-6815

MEETING DATE: December 1, 2016

SUBJECT: A16-03: Approval of an Ordinance for the annexation of right-of-way

along Williams Field Road between Power Road and Somerton Boulevard
(Contract 2011-7003-0111)

STRATEGIC INITIATIVE: Infrastructure

This action supports Gilbert's Infrastructure Strategic Initiative as it establishes clear
corporate boundaries for the Town, assisting Town departments including Police, Fire,
and Public Works in defining jurisdictional responsibilities along this roadway corridor.
It is also a requirement under our Intergovernmental Agreement with Maricopa County.

RECOMMENDED MOTION

A motion to approve an Ordinance annexing approximately 5.87 acres of right-of-way along
Williams Field Road between Power Road and Somerton Boulevard, contingent upon approval
by the Maricopa County Board of Supervisors.

BACKGROUND/DISCUSSION

This annexation includes approximately 1,950 linear feet of right-of-way along Williams Field
Road between Power Road and Somerton Boulevard. The Ordinance under consideration
impacts only right-of-way and does not include the annexation of private property.

Intergovernmental Agreement C-91-11-130-M-00, approved by the Town and Maricopa County
in February 2012, requires the Town to annex the portion of Williams Field Road between Power
Road and Somerton Boulevard. This action has been coordinated between Town of Gilbert and
Maricopa County staffs.

The Ordinance was reviewed for form by Attorney Jack Vincent.
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FINANCIAL IMPACT

In FY 2011, the Town entered into an Intergovernmental Agreement (IGA) with Maricopa
County to improve one-third of a mile on Williams Field Road, immediately west of Power
Road, which is under the jurisdiction of Maricopa County. At the time the IGA was executed,
Maricopa County pledged $250,000 to Gilbert for the Williams Field roadway improvements,
with the understanding that upon completion of the project, Gilbert shall annex the improved
roadways into its corporate limits.

This annexation represents a minor increase in the roadway inventory for the Town along
Williams Field Road between Power Road and Somerton Boulevard. With an estimated street
maintenance cost of $0.50 per square yard of pavement per year, it is anticipated that the increase
in roadway inventory will result in an ongoing cost of $10,300 annually. These additional
roadway maintenance costs were considered prior to approval of the IGA, requiring Town of
Gilbert annexation.

The financial impact was reviewed by Justine Bruno, Management and Budget Analyst.

STAFF RECOMMENDATION

Town staff has reviewed the Annexation Ordinance and recommend approval.

Respectfully submitted,

Tom Condit, PE
Development Engineer

20f 16



Approved By Approval Date

Kyle Mieras 11/17/2016 6:05 PM
Jack Vincent 11/21/2016 12:03 PM
Justine Bruno 11/22/2016 9:36 AM
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ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND COMMON COUNCIL
OF THE TOWN OF GILBERT, MARICOPA COUNTY ARIZONA,
EXTENDING AND INCREASING THE CORPORATE LIMITS OF
THE TOWN OF GILBERT, MARICOPA COUNTY, ARIZONA, BY
TRANSFERRING CERTAIN COUNTY RIGHTS-OF-WAY
CONSISTING OF APPROXIMATELY 5.87 ACRES OF WILLIAMS
FIELD ROAD RIGHT-OF-WAY, GENERALLY LOCATED
BETWEEN POWER ROAD TO SOMERTON BOULEVARD,
CONTINGENT UPON APPROVAL BY THE MARICOPA
COUNTY BOARD OF SUPERVISORS, PURSUANT TO THE
PROVISIONS OF TITLE 9, CHAPTER 4, ARIZONA REVISED
STATUTES AND AMENDMENTS THERETO; PROVIDING FOR
REPEAL OF CONFLICTING ORDINANCES; PROVIDING FOR
SEVERABILITY

WHEREAS, AR.S. § 9-471 as amended provides that a county right-of-way with

no taxable real property and which is adjacent to a town may be transferred to the town by
mutual consent of the governing bodies of the county and town;

WHEREAS, the property to be transferred is a county right-of-way with no

taxable real property and is adjacent to Gilbert; and

WHEREAS, Gilbert consents to and approves of the proposed transfer contingent

upon the county’s consent to and approval of the proposed transfer pursuant to the provisions of
A.R.S.§ 9-471(N);

NOW THEREFORE, BE IT ORDAINED by the Common Council of the Town

of Gilbert, Arizona, as follows:

Form No. 7.7

Section I. In General.

Pursuant to the provisions of A.R.S. § 9-471(N); and contingent upon approval by
the Maricopa County Board of Supervisors, the County right-of-way legally
described in Exhibit A-1, attached hereto, which is adjacent to the corporate
limits of the Town of Gilbert, shall be transferred to the Town of Gilbert, and the
Town of Gilbert corporate limits shall be extended and increased to include the
county right-of-way, as shown on the map of the boundaries, attached hereto as
Exhibit A-2. The transfer to the Town shall be treated as newly annexed
territory.

A copy of this Ordinance, together with documentation of approval by the
Maricopa County Board of Supervisors and an accurate map of the County right-
of-way to be transferred to the Town of Gilbert shall be filed and recorded in the

Annexation of ROW Ordinance
Revised: March 30, 2015
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Office of the County Recorder of Maricopa County, Arizona and sent to the Clerk
of the Maricopa County Board of Supervisors.

3. Pursuant to A.R.S. Section 9-471(L), the zoning classification for the property
shall be: 1) General Office (GO), 0.58 acres (Exhibits B-1 and B-2); 2) Multi-
Family / Medium (MF/M), 0.85 acres (Exhibits C-1 and C-2); and 3) Shopping
Center (SC), 4.44 acres (Exhibits D-1 and D-2). These densities and uses are no
greater than those permitted by the county immediately before the annexation.

Section II. Providing for Repeal of Conflicting Ordinances.

All ordinances and parts of ordinances in conflict with the provisions of this
Ordinance or any part of the Code adopted herein by reference, are hereby repealed.

Section III.  Providing for Severability.

If any section, subsection, sentence, clause, phrase or portion of this Ordinance or
any part of the Code adopted herein by reference, is for any reason held to be invalid or
unconstitutional by the decision of any court of competent jurisdiction, such decision shall not
affect the validity of the remaining portions thereof.

PASSED AND ADOPTED by the Common Council of the Town of Gilbert,
Arizona, this 1%t day of December, 2016.

AYES:
NAYES: ABSENT:
EXCUSED: ABSTAINED:

Jenn Daniels, Mayor
ATTEST:

Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

L. Michael Hamblin, Town Attorney

Form No. 7.7
Annexation of ROW Ordinance
Revised: March 30, 2015
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I, LISA MAXWELL, TOWN CLERK, DO HEREBY CERTIFY THAT A TRUE AND
CORRECT COPY OF THE ORDINANCE NO. ADOPTED BY THE COMMON
COUNCIL OF THE TOWN OF GILBERT ON THE 1t DAY OF DECEMBER, 2016, WAS
POSTED IN FOUR PLACES ON THE DAY OF ,20 .

Catherine A. Templeton, Town Clerk
The following exhibits are attached hereto and incorporated herein:

1. Exhibits A-1, B-1, C-1 and D-1 - Legal Descriptions
2. Exhibits A-2, B-2, C-2 and D-2 - Maps

Form No. 7.7
Annexation of ROW Ordinance
Revised: March 30, 2015
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EXHIBIT “A-1"
WILLIAMSFIELD ROAD ANNEXATION

THAT PORTION OF LAND LOCATED IN THE SOUTHEAST QUARTER OF SECTION 25 AND THE
NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 1 SOUTH, RANGE 6 EAST OF THE GILA AND
SALT RIVER MERIDIAN, MARICOPA COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT THE NORTH QUARTER CORNER OF SAID SECTION 36, BEING MARKED BY A BRASS
CAP IN HAND HOLE, FROM WHICH THE NORTHEAST CORNER OF SAID SECTION 36, BEING
MARKED BY A BRASS CAP IN HAND HOLE, BEARS NORTH 89 DEGREES 26 MINUTES 55 SECONDS
EAST, 2623.91 FEET;

THENCE NORTH 00 DEGREES 52 MINUTES 41 SECONDS WEST, ALONG THE NORTH-SOUTH MID-
SECTION LINE OF SAID SECTION 25, 65.00 FEET TO THE NORTH RIGHT OF WAY LINE OF
WILLIAMSFIELD ROAD AS RECORDED IN DOCUMENT NUMBER 2014-070843, M.C.R.;

THENCE DEPARTING SAID NORTH-SOUTH MID-SECTION LINE, AND RUNNING ALONG SAID RIGHT
OF WAY LINE, NORTH 89 DEGREES 26 MINUTES 55 SECONDS EAST, 1429.33 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE, NORTH 00 DEGREES 52 MINUTES 41
SECONDS EAST, 5.00 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE AND ITS EASTERLY PROLONGATION,
NORTH 89 DEGREES 26 MINUTES 55 SECONDS EAST, 516.19 FEET TO THE WESTERN LIMITS OF
TOWN OF GILBERT ANNEXATION ORDINANCE NUMBER 2128 BEING THE BEGINNING OF A NON-
TANGENT CURVE , CONCAVE EASTERLY, WHOSE RADIUS BEARS SOUTH 79 DEGREES 44 MINUTES
31 SECONDS EAST, 1029.78 FEET;

THENCE DEPARTING THE EASTERLY PROLONGATION OF SAID RIGHT OF WAY, ALONG SAID
CURVE TO THE LEFT, THROUGH A CENTRAL ANGLE OF 07 DEGREES 51 MINUTES 08 SECONDS, A
DISTANCE OF 141.13 FEET TO A LINE 70.00 FEET SOUTH OF AND PARALLEL TO THE NORTH LINE
OF SAID NORTHEAST QUARTER, SAID LINE BEING THE EASTERLY PROLONGATION OF THE SOUTH
RIGHT OF WAY LINE OF WILLIAMSFIELD ROAD AS RECORDED IN DOCUMENT NUMBER 2012-
0883096, M.C.R,;

THENCE ALONG SAID EASTERLY PROLONGATION AND SAID RIGHT OF WAY LINE, SOUTH 89
DEGREES 26 MINUTES 55 SECONDS WEST, 269.50 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE NORTH 00 DEGREES 33 MINUTES 05
SECONDS WEST, 5.00 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE, SOUTH 89 DEGREES 26 MINUTES 55
SECONDS WEST, 1658.59 FEET TO THE NORTH-SOUTH MID-SECTION LINE OF SAID SECTION 36;

THENCE DEPARTING SAID RIGHT OF WAY LINE, AND RUNNING ALONG SAID MID-SECTION LINE
NORTH 00 DEGREES 47 MINUTES 48 SECONDS WEST, 65.00 FEET TO THE POINT OF BEGINNING.

Project No.: 16148 Location: Town of Gilbert, Arizona File: Annexation — Williamsfied Rd.
Hubbard Engineering (Mesa, AZ) Page 1 of 2 aburcham@hubbardengineering.com

7 of 16


tomc
Text Box
-1

tomc
Snapshot


EXCEPT ANY PORTION OF LAND ALREADY ANNEXED BY THE TOWN OF GILBERT AS PART OF
ANNEXATION ORDINANCE NUMBER 174 AND ANNEXATION ORDINANCE NUMBER 2128.

SAID PARCEL CONTAINS 255,491 SQUARE FEET OR 5.8653 ACRES, MORE OR LESS.

ADRIAN M.

o BURCHAM
10/06/16

Project No.: 16148 Location: Town of Gilbert, Arizona File: Annexation — Williamsfied Rd.
Hubbard Engineering (Mesa, AZ) Page 2 of 2 aburcham@hubbardengineering.com
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EXHIBIT B-1
GENERAL OFFICE LEGAL DESCRIPTION

THE NORTH 65.00 FEET OF THE WEST 385.00 FEET OF THE NORTHEAST QUARTER OF SECTION
36, TOWNSHIP 1 SOUTH RANGE 6 EAST OF THE GILA AND SALT RIVER MERIDIAN, MARICOPA
COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTH QUARTER CORNER OF SAID SECTION 36, BEING MARKED BY A BRASS
CAP IN HAND HOLE, FROM WHICH THE NORTHEAST CORNER OF SAID SECTION 36, BEING
MARKED BY A BRASS CAP IN HAND HOLE, BEARS NORTH 89 DEGREES 26 MINUTES 55 SECONDS
EAST, 2623.91 FEET;

THENCE ALONG THE NORTH LINE OF SAID NORTHEAST QUARTER, NORTH 89 DEGREES 26
MINUTES 55 SECONDS EAST, 385.00 FEET;

THENCE DEPARTING SAID NORTH LINE, SOUTH 00 DEGREES 47 MINUTES 48 SECONDS EAST,
65.00 FEET TO THE SOUTH RIGHT OF WAY LINE OF WILLIAMSFIELD ROAD AS RECORDED IN
DOCUMENT NUMBER 2013-0843047, M.C.R.;

THENCE ALONG SAID RIGHT OF WAY LINE, SOUTH 89 DEGREES 26 MINUTES 55 SECONDS WEST,
385.00 FEET TO THE NORTH-SOUTH MID-SECTION LINE OF SAID SECTION 31,

THENCE DEPARTING SAID RIGHT OF WAY LINE, AND RUNNING ALONG SAID MID-SECTION LINE
NORTH 00 DEGREES 47 MINUTES 48 SECONDS WEST, 65.00 FEET TO THE POINT OF BEGINNING.

SAID PARCEL CONTAINS 25,025 SQUARE FEET OR 0.5745 ACRES, MORE OR LESS.

ADRIAN M.

o BURCHAM
& 10/06/16

Project No.: 16148 Location: Town of Gilbert, Arizona File: General Office Legal Desc.
Hubbard Engineering (Mesa, AZ) Page 1 of 1 aburcham@hubbardengineering.com
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EXHIBIT C-1
MULTI-FAMILY MEDIUM LEGAL DESCRIPTION

THE SOUTH 65.00 FEET OF THE WEST 572.00 FEET OF THE SOUTHEAST QUARTER OF SECTION
25, TOWNSHIP 1 SOUTH RANGE 6 EAST OF THE GILA AND SALT RIVER MERIDIAN, MARICOPA
COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTH QUARTER CORNER OF SAID SECTION 25, BEING MARKED BY A BRASS
CAP IN HAND HOLE, FROM WHICH THE SOUTHEAST CORNER OF SAID SECTION 25, BEING
MARKED BY A BRASS CAP IN HAND HOLE, BEARS NORTH 89 DEGREES 26 MINUTES 55 SECONDS
EAST, 2623.91 FEET;

THENCE NORTH 00 DEGREES 52 MINUTES 41 SECONDS WEST, ALONG THE NORTH-SOUTH MID-
SECTION LINE OF SAID SECTION 25, 65.00 FEET TO THE NORTH RIGHT OF WAY LINE OF
WILLIAMSFIELD ROAD AS RECORDED IN DOCUMENT NUMBER 2014-070843, M.C.R,;

THENCE DEPARTING SAID NORTH-SOUTH MID-SECTION LINE, AND RUNNING ALONG SAID RIGHT
OF WAY LINE, NORTH 89 DEGREES 26 MINUTES 55 SECONDS EAST, 572.01 FEET;

THENCE DEPARTING SAID RIGHT OF WAY LINE, SOUTH 00 DEGREES 52 MINUTES 41 SECONDS
EAST, 65.00 FEET TO THE SOUTH LINE OF SAID SOUTHEAST QUARTER,;

THENCE ALONG SAID SOUTH LINE, SOUTH 89 DEGREES 26 MINUTES 55 SECONDS WEST, 572.01
FEET TO THE POINT OF BEGINNING.

SAID PARCEL CONTAINS 37,181 SQUARE FEET OR 0.8536 ACRES, MORE OR LESS.

Project No.: 16148 Location: Town of Gilbert, Arizona File: Multi-Family Medium Desc.
Hubbard Engineering (Mesa, AZ) Page 1 of 1 aburcham@hubbardengineering.com
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EXHIBIT D-1
SHOPPING CENTER LEGAL DESCRIPTION

THAT PORTION OF LAND LOCATED IN THE SOUTHEAST QUARTER OF SECTION 25 AND THE
NORTHEAST QUARTER OF SECTION 36, TOWNSHIP 1 SOUTH, RANGE 6 EAST OF THE GILA AND
SALT RIVER MERIDIAN, MARICOPA COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

COMMENCING AT THE NORTH QUARTER CORNER OF SAID SECTION 36, BEING MARKED BY A
BRASS CAP IN HAND HOLE, FROM WHICH THE NORTHEAST CORNER OF SAID SECTION 36, BEING
MARKED BY A BRASS CAP IN HAND HOLE, BEARS NORTH 89 DEGREES 26 MINUTES 55 SECONDS
EAST, 2623.91 FEET;

THENCE ALONG THE NORTH LINE OF SAID NORTHEAST QUARTER, NORTH 89 DEGREES 26
MINUTES 55 SECONDS EAST, 385.00 FEET TO THE POINT OF BEGINNING;

THENCE CONTINUING ALONG SAID NORTH LINE, NORTH 89 DEGREES 26 MINUTES 55 SECONDS
EAST, 187.01 FEET TO THE EAST LINE OF THE WEST 572.00 FEET OF SAID SOUTHEAST QUARTER;

THENCE DEPARTING SAID NORTH LINE, AND RUNNING ALONG SAID EAST LINE, NORTH 00
DEGREES 52 MINUTES 41 SECONDS WEST, 65.00 FEET TO THE NORTH RIGHT OF WAY LINE OF
WILLIAMSFIELD ROAD AS RECORDED IN DOCUMENT NUMBER 2014-070843, M.C.R.;

THENCE DEPARTING SAID EAST LINE, AND RUNNING ALONG SAID RIGHT OF WAY LINE, NORTH
89 DEGREES 26 MINUTES 55 SECONDS EAST, 857.32 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE, NORTH 00 DEGREES 52 MINUTES 41
SECONDS EAST, 5.00 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE AND ITS EASTERLY PROLONGATION,
NORTH 89 DEGREES 26 MINUTES 55 SECONDS EAST, 516.19 FEET TO THE WESTERN LIMITS OF
TOWN OF GILBERT ANNEXATION ORDINANCE NUMBER 2128 BEING THE BEGINNING OF A NON-
TANGENT CURVE, CONCAVE EASTERLY, WHOSE RADIUS BEARS SOUTH 79 DEGREES 44 MINUTES
31 SECONDS EAST, 1029.78 FEET;

THENCE DEPARTING THE EASTERLY PROLONGATION OF SAID RIGHT OF WAY, ALONG SAID
CURVE TO THE LEFT, THROUGH A CENTRAL ANGLE OF 07 DEGREES 51 MINUTES 08 SECONDS, A
DISTANCE OF 141.13 FEET TO A LINE 70.00 FEET SOUTH OF AND PARALLEL TO THE NORTH LINE
OF SAID NORTHEAST QUARTER, SAID LINE BEING THE EASTERLY PROLONGATION OF THE SOUTH
RIGHT OF WAY LINE OF WILLIAMSFIELD ROAD AS RECORDED IN DOCUMENT NUMBER 2012-
0883096, M.C.R,;

THENCE ALONG SAID EASTERLY PROLONGATION AND SAID RIGHT OF WAY LINE, SOUTH 89
DEGREES 26 MINUTES 55 SECONDS WEST, 269.50 FEET;

THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE NORTH 00 DEGREES 33 MINUTES 05
SECONDS WEST, 5.00 FEET;

Project No.: 16148 Location: Town of Gilbert, Arizona File: Shopping Center Legal Desc.
Hubbard Engineering (Mesa, AZ) Page 1 of 2 aburcham@hubbardengineering.com
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THENCE CONTINUING ALONG SAID RIGHT OF WAY LINE, SOUTH 89 DEGREES 26 MINUTES 55
SECONDS WEST, 1273.59 FEET TO THE EAST LINE OF THE WEST 385.00 FEET OF SAID
NORTHEAST QUARTER;

THENCE DEPARTING SAID RIGHT OF WAY LINE AND RUNNING ALONG SAID EAST LINE, NORTH 00
DEGREES 47 MINUTES 48 SECONDS WEST, 65.00 FEET TO SAID NORTH LINE OF THE NORTHEAST
QUARTER AND THE POINT OF BEGINNING.

SAID PARCEL CONTAINS 193,285 SQUARE FEET OR 4.4372 ACRES, MORE OR LESS.

ADRIAN M.

o BURCHAM
% 1006/16

Project No.: 16148 Location: Town of Gilbert, Arizona File: Shopping Center Legal Desc.
Hubbard Engineering (Mesa, AZ) Page 2 of 2 aburcham@hubbardengineering.com
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers

FROM: Eric Braun, Water Resources Manager, 503-6892

MEETING DATE: December 1, 2016

SUBJECT: Amendment No. 6 to the one year Central Arizona Project water lease
among the United States of America, the San Carlos Apache Tribe, and

the Town of Gilbert, Arizona, Contract #2011-4108-0063; and CIP
contingency transfer of $890,000 for WA094

STRATEGIC INITIATIVE: Infrastructure

Lease of a one-time volume of up to 29,341 acre feet of water for use and storage for
future use.

RECOMMENDED MOTION

A motion to
e Approve Resolution no.  allowing the Amendment No. 6 to the Central Arizona
Project water lease among the United States of America, the San Carlos Apache Tribe,
and the Town of Gilbert, extending the lease one additional year for the use of up to
29,341 acre feet of water; and
e Approve CIP contingency in the amount of $890,000, for project WA094; with the Water
Resource Fee as the designated funding source; and

Authorize the Mayor to execute the necessary documents.

BACKGROUND/DISCUSSION

Council originally approved the Central Arizona Project (“CAP”) One Year water lease
with the San Carlos Apache Tribe (“Tribe”) at the July 27, 2010 Council meeting, and then again
approved the Lease renewal in 2011, 2012, 2013, 2014 and 2015. Amendment No. 6 to the lease
provides Gilbert up to 29,341 acre feet of CAP water between the Effective Date and the end of
2017 and encompasses the 5,925 acre feet of water that Gilbert and the Tribe have agreed to a
100-Year Lease for, but which is still pending United States approval.

1 of 49



Amendment No. 6 increases the volume of water leased by Gilbert from the 20,000 acre
feet that traditionally was available to 29,341 acre feet. Because of pending shortage on the
Colorado River and Gilbert’s desire to accrue long term storage credits to offset groundwater
pumping, staff pursued this increased volume of water while it is available. The increased
volume of water requires a corresponding increase of $890,000 in funds for CIP WA(094.

Gilbert will store the leased water with Groundwater Savings Facility partners and earn
long term storage credits which will be included in Gilbert’s Assured Water Supply Designation
as a long term supply committed to future growth. This mechanism allows Gilbert to turn a
limited, one year water supply into a long term supply.

Gilbert, the United States and the San Carlos Apache Tribe have agreed upon the terms of
the agreement, including pricing, quantity and timing of the lease execution. The final draft will
be substantially similar to the draft included in this communication.

The contract and resolution was reviewed for form by Attorney Bill Sullivan, special counsel.

FINANCIAL IMPACT

Gilbert will pay $20 per acre foot to the San Carlos Apache Tribe for the lease, totaling
$586,820. Gilbert will also pay delivery charges to the Central Arizona Water Conservation
District of $164 per acre foot, totaling $4,811,924.

The increased water volume included in this lease requires a CIP contingency transfer in
the amount of $890,000 for WA094.

Financial Impact reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of Resolution no. allowing the Amendment No. 6 to the
Central Arizona Project water lease among the United States of America, the San Carlos Apache
Tribe, and the Town of Gilbert, extending the lease one additional year for the use of up to
29,341 acre feet of water; and

Approval of a CIP contingency transfer of $890,000 for WA 094

And authorize the Mayor to execute the necessary documents.

Respectfully submitted,

Eric Braun
Water Resources Manager

2 of 49



Approved By

Hakon Johanson
Marc Skocypec
Michael Hamblin
Laura Lorenzen
Douglas Boyer

Approval Date

11/21/2016 8:38 AM
11/21/2016 4:17 PM
11/22/2016 2:48 PM
11/22/2016 11:59 AM
11/21/2016 6:14 PM
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RESOLUTION NO.

A RESOLUTION OF THE COMMON COUNCIL OF THE
TOWN OF GILBERT, ARIZONA, AUTHORIZING THE
MAYOR TO EXECUTE AN AMENDMENT NO. 6 TO
CENTRAL ARIZONA PROJECT WATER LEASE AMOUNG
THE UNITED STATES OF AMERICA, THE SAN CARLOS
APACHE TRIBE, AND THE TOWN OF GILBERT,
EXTENDING THE LEASE ONE ADDITIONAL YEAR.

WHEREAS, The United States, The Town of Gilbert and the San Carlos Apache
Tribe entered into a lease agreement for the use of the Tribe’s Central Arizona Project water for
2011; and

WHEREAS, The United States, the Town of Gilbert and the San Carlos Apache
Tribe have renewed the lease for 2012, 2013, 2014, 2015 and 2016; and

WHEREAS, The United States, the Town of Gilbert and the San Carlos Apache
Tribe agree on the terms of a lease extension for 2017, allowing the Town of Gilbert use of up to
29,341 acre feet of the Tribe’s water; and

WHEREAS, it is appropriate and proper and in the best interests of the residents
and businesses of Gilbert for the Town Council to authorize execution of Amendment No.6 to
the Central Arizona Project water lease among the United States of America, the San Carlos
Apache Tribe, and the Town of Gilbert, extending the lease one additional year

NOW, THEREFORE, BE IT RESOLVED BY THE COMMON COUNCIL OF
THE TOWN OF GILBERT, ARIZONA:

That the Town Council hereby approves an Amendment No. 6 to the Central
Arizona Project water lease among the United States of America, the San Carlos Apache Tribe,
and the Town of Gilbert, extending the lease one additional year for the use of up to 29,341 acre
feet of water, at a cost payable to the San Carlos Apache Tribe not to exceed $586,820, and a
cost payable to the Central Arizona Water Conservation District not to exceed $4,811,924 and
authorizes the Mayor to execute said lease on behalf of Gilbert.

4 of 49



Resolution No.
Page 2 of 2

PASSED AND ADOPTED BY THE COMMON COUNCIL OF THE TOWN OF
GILBERT, ARIZONA THIS DAY OF ,20 .

Jenn Daniels, Mayor

ATTEST:

Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

L. Michael Hamblin, Town Attorney

I hereby certify the above foregoing Resolution No. was duly passed by the Council of the
Town of Gilbert, Arizona, at a regular meeting held on ,20 _, and that quorum
was present thereat and that the vote thereon was ayes and nays and abstentions.

Council members were absent or excused.

Lisa Maxwell, Town Clerk
Town of Gilbert
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AMENDMENT NO. 6
TO
CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE SAN CARLOS APACHE TRIBE,
AND

THE TOWN OF GILBERT, ARIZONA
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AMENDMENT NO. 6
TO
CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE SAN CARLOS APACHE TRIBE,
AND
THE TOWN OF GILBERT, ARIZONA
1. PREAMBLE

This Central Arizona Project Water Lease Amendment No. 6 (“Lease Amendment No. 6”)
is entered into among the United States of America, the San Carlos Apache Tribe (“Tribe”), and
the Town of Gilbert, Arizona (“Gilbert”) (collectively referred to as the “Parties”).

2. RECITALS

2.1. WHEREAS, the Parties to this Lease Amendment No. 6 are also Parties to the San
Carlos Apache Tribe Water Rights Settlement Agreement, dated March 30, 1999 (“San Carlos
Apache Agreement”);

2.2.  WHEREAS, pursuant to Section 3710(c) of the San Carlos Apache Tribe Water
Rights Settlement Act of 1992, Title XXXVII of Public Law 102-575, as amended (the “Act”), the
United States confirmed the San Carlos Apache Agreement;

2.3.  WHEREAS, pursuant to Section 3706(b) of the Act, the Secretary was directed to
amend the CAP water delivery contract between the Tribe and the United States dated December
11, 1980 (“Tribal CAP Delivery Contract”), to authorize the Tribe to lease water to which the
Tribe is entitled under the Tribal CAP Delivery Contract to various entities, including Gilbert;

2.4.  WHEREAS, pursuant to Section 3706(b) of the Act, and the San Carlos Apache

Agreement, the United States and the Tribe have executed Amendment No. 3 to the Tribe’s CAP

Delivery Contract, which authorizes the Tribe to lease its CAP water under specified terms and

Page 1 of 8
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conditions;

2.5.  WHEREAS, the Parties entered into a Central Arizona Project Water Lease on
November 4, 2010, hereinafter referred to as “Lease” in which the Tribe leased to Gilbert the right
to the delivery of not to exceed 20,000 acre-feet of the Tribe’s CAP Water;

2.6. WHEREAS, the Parties entered into an Amendment No. 1 to the Lease on June 28,
2012, in which the Parties increased the maximum annual quantity being leased in 2011 from
20,000 acre-feet to 25,925 acre-feet, and continued the Lease arrangements for a lease of 20,000
acre-feet for another year from January 1, 2012 to December 31, 2012;

2.7.  WHEREAS, the Parties entered into an Amendment No. 2 to the Lease on
November 16, 2012, and continued the Lease arrangements for 20,000 acre-feet for another year
from January 1, 2013 to December 31, 2013;

2.8.  WHEREAS, the Parties entered into an Amendment No. 3 to the Lease on
December 26, 2013, and continued the Lease arrangements for 20,000 acre-feet for another year
from January 1, 2014 to December 31, 2014;

2.9.  WHEREAS, the Parties entered into an Amendment No. 4 to the Lease on
December 29, 2014, and continued the Lease arrangements for 20,000 acre-feet for another year
from January 1, 2015 to December 31, 2015;

2.10.  WHEREAS, the Parties entered into an Amendment No. 5 to the Lease on March
23,2016, and continued the Lease arrangements for 20,000 acre-feet for another year from January
1, 2016 to December 31, 2016;

2.11. WHEREAS, the Parties desire to continue the Lease arrangements but increase the
amount to 29,341 acre-feet (which is the total amount the Bureau of Reclamation calculates to be

available to the Tribe after consideration of leases previously entered into) to be leased for the year

Page 2 of 8
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beginning January 1, 2017 and ending December 31, 2017;

2.12.  WHEREAS, the City of Scottsdale, by letter dated , 2016,

provided notice that it does not wish to exercise its right of first refusal for the year 2017 only;

2.13.  WHEREAS, the City of Globe, by letter dated , 2016, provided

notice that it does not intend to exercise its right of first refusal to the leasing of San Carlos Apache
Tribe’s CAP water for the 2017 calendar year;

2.14. WHEREAS, the Parties acknowledge that the covenants and benefits under this
Lease Amendment No. 6 represent good and valuable consideration, the sufficiency of which is
hereby acknowledged.

NOW, THEREFORE, the Parties agree as follows:

3. AMENDMENT NO. 5 Amendment No. 5 is hereby superseded and replaced in its

entirety by this Lease Amendment No. 6.

4. AMENDED PROVISIONS OF LEASE

4.1.  Article 3.10 defining “Lease Water” is hereby superseded and replaced in its
entirety with the following:

“3.10 “Lease Water” under this Lease shall mean not to exceed 25,925 acre-feet in 2011,
20,000 acre-feet in 2012, 20,000 acre-feet in 2013, 20,000 acre-feet in 2014, 20,000 acre-feet in
2015, 20,000 acre-feet in 2016, and 29,341 acre-feet in 2017 of the Tribe’s CAP Water subject to
the Tribe’s CAP Delivery Contract.”

4.2.  Article 4.2 Subject of Lease is hereby amended by:

4.2.1. Deleting “20,000 acre-feet” and replacing that amount with “25,925 acre-
feet in 2011, 20,000 acre-feet in 2012, 20,000 acre-feet in 2013, 20,000 acre-feet in 2014, 20,000

acre-feet in 2015, 20,000 acre-feet in 2016 and 29,341 acre-feet in 2017”’; and

Page 3 of 8
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4.2.2 Deleting “in calendar year 2010 if possible, but no later than the term of the
Lease” and replacing same with “by December 31, 2017”.

4.3. Article 4.3 Term of Lease is hereby amended by deleting “one year after the

Effective Date. Nothing in this Lease shall be construed as extending the term of this Lease beyond
12 consecutive months after the Effective Date” and replacing same with “December 31, 2017,

4.4. Article 4.10 Consideration for Lease is hereby deleted in its entirety and replaced

with the following:

“4.10 Consideration for Lease. Gilbert shall pay directly to the Tribe the sum

of Nineteen Dollars ($19.00) per acre-foot for CAP Water delivered pursuant to this Lease, up to
25,925 acre-feet in 2011, 20,000 acre-feet in 2012, 20,000 acre-feet in 2013, 20,000 acre-feet in
2014, 20,000 acre-feet in 2015, and 20,000 acre-feet in 2016. The amount of $380,000.00 was
paid to the Tribe by Gilbert for 20,000 acre-feet of CAP Water for the lease year 2011. The amount
of $492,575.00 was paid to the Tribe by Gilbert and that $492,575.00 payment was comprised of
the following components: (1) $112,575.00 for an additional 5,925 acre-feet of CAP Water which
had been delivered for the lease year 2011; and (2) $380,000.00 for 20,000 acre-feet of CAP Water
for the lease year 2012. The amount of $380,000.00 was paid to the Tribe by Gilbert for 20,000
acre-feet of CAP Water for the lease year 2013. The amount of $380,000.00 was paid to the Tribe
by Gilbert for 20,000 acre-feet of CAP Water for the lease year 2014. The amount of $380,000.00
was paid to the Tribe by Gilbert for 20,000 acre-feet of CAP Water for the lease year 2015. The
amount of $380,000.00 was paid to the Tribe by Gilbert for 20,000 acre-feet of CAP Water for the
lease year 2016. Gilbert shall pay directly to the Tribe the sum of twenty Dollars ($20.00) per
acre-foot for all CAP Water delivered pursuant to this Lease, up to 29,341 acre-feet in 2017. The

amount of $586,820.00 for 29,341 acre-feet of CAP Water for the lease year 2017 shall be paid to

Page 4 of 8
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the Tribe within 30 days of execution of this Lease Amendment No. 6, representing the amount of
Tribal CAP Water available to be leased for 2017 after taking into account previously executed
Tribal leases. The amount timely paid to the Tribe by Gilbert for CAP Water not delivered during
the applicable lease year for any reason unrelated to Gilbert’s performance obligations or default
under the terms of this Lease shall be subject to adjustment and refund as soon as reasonably
practicable after the end of the applicable lease year using the unit price set forth in this Subsection
4.10, without additional credit for interest or earnings on the pre-paid amount.”

5. OTHER PROVISIONS OF LEASE UNAFFECTED Except as specifically amended

by this Lease Amendment No. 6, the Lease dated November 4, 2010, among the Parties, remains

unchanged and in full force and effect.

Page 5 of 8
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IN WITNESS WHEREOF, the Parties have executed this Lease Amendment No. 6 on

the dates shown below.

THE UNITED STATES OF AMERICA

BUREAU OF INDIAN AFFAIRS

By:

Its:

Date:

THE UNITED STATES OF AMERICA

BUREAU OF RECLAMATION

Its:

Date:

Signatures continued on the next page.

Page 6 of 8
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ATTEST:

SAN CARLOS APACHE TRIBE

By

Its:

Date:

Secretary

APPROVED AS TO FORM:

Joe P. Sparks, Esq.
Its: Special Counsel

Signatures continued on the next page.

Page 7 of 8

13 of 49



TOWN OF GILBERT

By
Its:
Date:
ATTEST:
Town Clerk
APPROVED AS TO FORM:
Town Attorney
Page 8 of 8
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DUPLICATE ORIGINAL

CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE SAN CARLOS APACHE TRIBE,
AND

THE TOWN OF GILBERT, ARIZONA
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CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE SAN CARLOS APACHE TRIBE,
AND

THE TOWN OF GILBERT, ARIZONA
1. PREAMBLE This Central Arizona Project Water Lease (“Lease”) is entered into
between the United States of America, the San Carlos Apache Tribe, and the Town of Gilbert,
Arizona (collectively referred to as the “Parties”). |
2. RECITALS

2.1  The Parties to this Lease are also parties to the San Carlos Apache Tribe Water
Rights Settlement Agreement, dated March 30, 1999 (“San Carlos Apache Agreement”).

2.2  Pursuant to Section 3710(c) of the San Carlos Apache Tribe Water Rights
Settlement Act of 1992, Title XXXV of Public Law 102-575, as amended (the “Act”), the
United Stafes confirmed the San Carlos ApacherAgreement.

2.3 Pufsuant to Section 3706(b) of the Act, the Secretary was directed to amend the
CAP water delivpry contract between the Tribe and the United States dated December 11, 1980
(“Tribal CAP Delivcry Contract”), to authorize the Tribe to lease water to which the Tribe is
entitled under the Tribal CAP Delivery Contract to various entities, including the Town of
Gilbert.

24  Pursuant to Section 3706(b) of the Act, and the San Carlos Apache Agreement,

the United States and the Tribe have executed Amendment No. 3 to the Tribe’s CAP Delivery

Contract, which authorizes the Tribe to enter into this Lease.
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2.5  The Parties acknowledge that the covenants and benefits under this Lease
represent good and valuable consideration, the sufficiency of which is hereby acknowledged.
NOW, THEREFORE, the Parties agree as follows:

3. DEF INITiONS

3.1  Any capitalized terms which are not defined in this Section 3 or elsewhere in this
Lease shall have the meanings ascribed to them in the Tribe’s CAP Delivery Contract, the CAP
Master Repayment Contract or both.

3.2 “CAP” shall mean the Central Arizona Project, a reclamation project authorized
under Title 3 of the Colorado River Basin Act of 1968 (43 U.S.C. § 1521 et seq).

3.3  “CAP Master Repayment Contract” shall mean the contract between the United
States and the Central Arizona Water Conservation District for delivery of water and repayment
of costs of the Central Arizona Project, dated December 1, 1988 (Contract No. 14-06-W-245, -
Amendment No. 1), and any amendment or revision thereof.

34  “CAP Water” shall mean Project Water of the Central Arizona Project.

35 “CAWCD” shall mean the Central Arizona Water Conservation District, a
political subdivision of the State of Arizona, which is the contractor under the CAP Master
Repayment Contract.

3.6  “Effective Date” shall mean that date after the expiration or waiver of the right of
first refusal contained in Subsection 4.8 or the date on which this Lease is signed by the Secretary
of the Interior or his authorized delegates, whichever is later.

3.7 Intentionally Left Blank.
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3.8 “Gilbert” shall mean the Town of Gilbert, an Arizona municipality, its successors
and assigns.

3.9  “Lease” shall mean this Central Arizona Project Water Lease.

3.10 “Lease Water” under this Lease shall mean not to exceed 20,000 acre-feet of the
Tribe’s CAP Water subject to the Tribe’s CAP Delivery Contract.

3.11 “Main System” shall mean those principal works of the Project listed as follows:
Granite Reef Division, Orme Division (or suitable alternative), Salt-Gila Division, Tucson
Aqueduct (Colorado River Source), Buttes Dam and Navajo Project, together with all
appurtenances thereto and all lands, interests in lands and right-of-way for such works and
appurtenances.

3.12  “OM&R” shall mean the care, operation, maintenance and replacement of the
Main System, or any part thereof.

3.13  “Operating Agency” shall mean the entity or entities authorized to assume
OM&R responsibility of transferred works and approved for that purpose by the Contracting
Officer. Currently this entity is the CAWCD.

3.14 “Reservation” shall mean the San Carlos Apache Reservation authorized by the
Treaty with the Apache Nation, dated July 1, 1852 (10 Stat. 979), established by the Executive
Orders of November 9, 1871, and December 14, 1872 and recognized by Congress in, inter alia,
Pub. L. No. 102-575 § 3703(6), 106 Stat. 4742 (1992).

3.15 “Secretary” shall mean the Secretary of the Interior or the Secretary’s lawful

delegates.
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3.16 “Tribe” shall mean the San Carlos Apache Tribe, a Tribe of Apache Indians
organized under Section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 987; 25
U.S.C. § 476), and duly recognized by the Secretary.

3.17  “Tribe’s CAP Delivery Contract” shall mean the Central Arizona Project Indian
Water Delivéry Contract between the Tribe and the United States dated December 11, 1980, as
amended by Amendment No. 3 to that contract, and as may be amended from time to time.

3.18 “Tribe’s CAP Water” shall mean the CAP Water to which the Tribe is entitled
pursuant to the Tribe’s CAP Delivery Contract.

3.19 “United States” shall mean the United States of America in its capacity as trustee
for the Tribe and of the Reservation and in all other capacities neceésary to effectuate the terms
of this Lease.

3.20 “‘Water Supply System” shall mean the Navajo Project, Havasu Pumping Plant,
the Granite Reef, Salt Gila and Tucson aqueducts and associated pumping plants and appurtenant
works, but not including Tucson Terminal Storage or any distribution works.

4. LEASE OF CENTRAL ARIZONA PROJECT WATER

4.1  Tribe’s CAP Delivery Contract. This Lease is subject to the provisions of the

Tribe’s CAP Delivery Contract, which is defined in Subsection 3.17 of this Lease, and which is
incorporated into and made a part of this Lease. In the event the Tribe’s CAP Delivery Contract
and this Lease are construed to be inconsistent, the terms of the Tribe’s CAP Delivery Contract
shall govern unless the Parties otherwise agree in writing at such time.

4.2 Subject of Lease. The Tribe leases to Gilbert the right to the delivery of not to
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exceed 20,000 acre-feet of the Tribe’s CAP Water, subject to the terms and conditions of the
Tribe’s CAP Delivery Contract and this Lease, with delivery beginning as soon as practicable
following the Effective Date and concluding in calendar year 2010 if possible, but no later than
the term of the Lease. The quantity of water leased to Gilbert shall be reduced by any quantity
leased by the City of Globe in accordance with Subsection 4.9 of this Lease.

43 Term ‘of Lease. The term of this Lease (“Lease Term”) shall begin on the
Effective Date of this Lease, and shall end one year after the Effective Date. Nothing in this
Lease shall be construed as extending the term of this Lease beyond 12 consecutive months after

the Effective Date.

4.4 Intentionally Left Blank.
4.5 Intentionally Left Blank.

4.6 Lease of Water Only. This Lease shall never be construed to be a sale or

assignment of the Tribe’s right or interest in the Lease Water. The allocation of the Lease Water
to the Tribe shall always be deemed to be the property of the Tribe, to which Gilbert has acquired
only a leasehold interest for the Lease Term, but not thereafter. Gilbert shall never assert a
permanent or perpetual right to the Lease Water, whether during the Lease Term or thereafter.
The Tribe reserves to itself all rights to use the Lease Water in its total discretion upon expiration
or termination of this Lease.

4.7  Intentionally Left Blank

4.8  Subject to the Right of First Refusal by the City of Scottsdale. Gilbert

acknowledges that pursuant to Subsection 4.7 of the Central Arizona Project Water Lease among
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the United States of America, the Tribe, and the City of Scottsdale, dated December 17, 1999,
prior to entering into a final lease of CAP Water to a municipality for use in Maricopa, Pinal or
Pima Counties, during a twenty (20) year period beginning December 17, 1999, the Tribe must
first offer said CAP Water to the City of Scottsdale in writing on the same terms and conditions
as offered to or by Gilbert, and the City of Scottsdale shall have ninety (90) days from receipt to
accept such offer, or such additional time as the Parties may agree to in writing.

4.9  Subject to the Right of First Refusal by the City of Globe. Gilbert
acknowledges that pursuant to Paragraph 7.0(f) of Amendment No. 3 to the San Carlos Apache
Water Settlement Agreement dated March 30, 1999, prior to entering into a final lease of CAP
Water to a municipality for use in Maricopa, Pinal or Pima Counties, during a twenty (20) year
period beginning December 16, 1999, the Tribe must first offer 980 acre-feet of said water to the
City of Globe in writing on the same terms and conditions as offered to or by Gilbert. Globe
shall have ninety (90) days from receipt in which to accept any such offer, or such additional time
as the Parties may agree to in writing.

4.10 Consideration for Lease. In consideration for the Lease Water which is the
subject of this Lease, Gilbert shall pay to the Tribe the sum of Nineteen Dollars ($19.00) pér
acre-foot for all CAP Water delivered pursuant to this Lease, up to 20,006 acre feet. The amount

of $380,000.00 shall be paid to the Tribe on or before the Effective Date. Provided, however,

should the City of Globe exercise its right of first refusal for 980 acre-feet, Gilbert shall pay the
sum of $19.00 per acre-foot for CAP Water delivered out of the remaining 19,020 acre-feet, in

which event $361,380 shall be paid to the Tribe on or before the Effective Date. The amount’
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paid on or before the Effective Date for CAP Water not delivered during the Lease Term for any
reason unrelated to Gilbert's performance obligations or default under the terms of this Lease
shall be subject to adjustment and refﬁnd as soon as reasonably practicable after the end of the
Lease Term using the unit price set forth in this Subsection 4.10, without additional credit for
interest or earnings on the pre-paid amount.

,4.1?1 ‘ ;&pgiication of Settlement Agreement. Pursuant to Paragraph 3 of Amendment

1, dated December 16, 1999 (Amendment 1), to the San Carlos Apache Water Rights Settlement

Agreement dated March 30, 1999, Subsections 4.15 through 4.28, 6.1, 7.15 and 7.16 are included

in this Lease.

4.12  Operation, Maintenance and Replacement Costs.

(@ OM&R. Gilbert shall pay OM&R costs for the delivery of the Lease
Water to the Operating Agency as mandated by Section 3706(e) of the Act and‘ upon the same
terms and conditions as are mandated by Article 5.1 of Gilbert’s CAP Municipal and Industrial
Water Service Subcontract No. 07-XX-30-W0497, except Gilbert’s obligation to pay OM&R
costs shall not begin earlier than the date that Gilbert is entitled to receive water under this Lease,
but in no event unless and until the Lease Water is scheduled for delivery by Gilbert. Gilbert
shall not be obligated to schedule any amount of Lease Water for delivery in any Year, and
Gilbert shall not be responsible for any OM&R costs for Lease Water not scheduled for delivery

by Gilbert.

(b) No Capital Charges. Pursuant to Section 3706(e)(2) of the Act, Gilbert

shall not be obligated to pay water service capital charges or municipal and industrial subcontract
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charges or any other charges or payment for such Lease Water, other than the OM&R costs and
lease payments under this Lease.

(©) The Tribe. The Tribe shall not be obligated to pay, or cause to be paid,
OM&R costs to the United States or to the Operating Agency, for any Lease Water which is
scheduled for delivery, but is not delivered to Gilbert.

4.13  Qther Charges or Payments. Neither the Tribe nor Gilbert shall be obligated to
pay OM&R costs, water service charges, water service capital charges, municipal and industrial
subcontract charges or any other costs, charges or payments for the Lease Water other than as
provided in Subsections 4.10 and 4.12(a) of this Lease.

4.14 Permissible Uses of Lease Water. Except as provided in this Lease, Gilbert
shall have the right to use the Lease Water for any purpose in conformance with Federal law
applicable to the CAP, consistent with Arizona law. Permissible uses include, but are not limited
to municipal, groundwater recharge, as that term is defined in the CAP Master Repayment
Contract, underground storage facilities and groundwater savings facilities, as these terms are
defined in Arizona Revised Statutes § 45-802.01, as that section may be amended from time to

time, and recovery projects. Provided, however, Gilbert shall not sell, sublease, transfer, or

otherwise dispose of or permit the use of any Lease Water for golf courses or mining purposes,
directly or indirectly by exchange, substitution or otherwise.

4.15 Conditions Relating to Delivery and Use. Delivery and use of water under this

Lease are conditioned on the following, and Gilbert agrees that:

(a) All uses of Lease Water and Return Flow of Lease Water shall be
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consistent with Arizona water law unless such law is contrary to the Federal law applicable to the
CAP;

b) The system or systems through which Lease Water is conveyed aftér
delivery to Gilbert shall consist of pipelines, canals, distribution systems or other conduits
provided and maintained with linings adequate in the Secretary’s judgment to prevent excessive
conveyance losses;

©) Gilbert shall not sell, sublease, transfer or otherwise dispose of or permit
the sale, sublease, transfer or other disposition of any Lease Water for use outside of its service

area; Provided, however, that this does not prohibit exchange of Lease Water covered by separate

agreements which have been approved in writing by the Tribe, which approval shall not be
unreasonably withheld;

(d) Lease Water scheduled for delivery in any Year under' this Lease may be
used by Gilbert or exchanged by Gilbert pursuant to appropriate agreemeﬁts approved in writing
by the Secretary and the Tribe, which approval shall not be unreasonably withheld;

4.16 Procedure for Ordering Water. |

(a) On or before the date of execution of this Lease, or as soon thereafter as is
practicable, the Tribe will notify Gilbert of the amount of Lease Water available for delivery
under this Lease. Gilbert shall, within a reasonable period of time as determined by the Tribe,
submit a written schedule to the Tribe, the Secretary and the Operating Agency showing the
quantity of water desired by Gilbert during each month of this Lease. The Secretary or, if such

authority has been delegated to the Operating Agency, the Operating Agency, shall notify the
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Tribe and Gilbert by written noticé of the Secretary’s or, if such authority has been delegated to
the Operating Agency, the Operating Agency’s, action on the requested schedule as soon as
practicable following receipt of Gilbert’s requeSf.

(b) The amounts, times, and rates of delivery of Lease Water to Gilbert during
each Year subsequent to the initial Year of water delivery shall be in accordance with a water
delivery schedule for that Year. Scheduling provisions 2(b)(i) through (iv) of Exhibit 11.3 of
Amendment 1 are intentionally omitted as inapplicable.

©) The monthly water delivery schedules may be amended upon Gilbert’s
written request to the Secretary, the Tribe, and the Operating Agency. Proposed amendments
shall be submitted by Gilbert to the Tribe, Secretary and Operating Agency promptly upon
‘Gilbert’s determination that an amendment is needed but no later than 15 days before the desired
change is to become effective, and shall be subject to review and modification in like manner as
the schedule. The Secretary or, if such authotity has been delegated to the Operating Agency, the
Operating Agency, shall notify Gilbert and the Tribe of the action on Gilbert’s requested
schedule modification within 10 days of the Secretary’s or, if such authority has been delegated
to the Operating Agency, the Operating Agency’s receipt of such request.

(@ In no event shall the Secretary, the Operating Agency, or the Tribe be
required to deliver to Gilbert from the Water Supply System in any one month a total amount of
Lease Water greater than 11 percent (11%) of Gilbert’s maximum annual entitlement; Provided,

however, that the Secretary may deliver a greater percentage in any month only if such increased

delivery will not interfere with the Tribe’s ability to receive the amount of Project Water
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scheduled for delivery by the Tribe under its CAP contract and is compatible with the overall
delivery of Project Water to other CAP contractors and subcontractors as determined by the
Secretary and the Operating Agency and if Gilbert agrees to accept such increased deliveries.

4.17 Point(s) of Delivery - Measurement and Res onsibiiit _for Distribution of
Water

(@) Unless otherwise requested by Gilbert in writing, the Lease Water to be
furnished to Gilbert pursuant to this Lease shall be delivered at Gilbert’s CAP turnout, or at the
groundwater storage facility designated by Gilbert.

(b)  Unless the United States and Gilbert agree by contract to the contrary,
Gilbert shall construct and install, at its sole cost and expense, any new connection facilities
required to take and convey the Lease Water from the turnouts. Gilbert shall furnish, for review
by the Operating Agency and approval of the Secretary, drawings showing the construction to be

“performed by Gilbert within the Water Supply System right-of-way six (6) months before starting
said construction. The facilities may be installed, operated, and maintained on the Water Supply
System right-of-way subject to such reasonable restrictions and regulations as to type, location,
method of installation, operation, and maintenance as may be prescribed by the Secretary.

(c) All water delivered from the Water Supply System shall be measured with
equipment furnished and installed by the United States and operated and maintained by the
United States or the Operating Agency. Upon the request of Gilbert, the Tribe or the Operating
Agency, the accuracy of such measurements shall be investigated by the Secretary, the Operating

Agency, the Tribe, and Gilbert, and any error which may be mutually determined to have

Page 11 of 31

29 of 49



occurred therein shall be adjusted; Provided, that in the event the parties cannot agree on the
required adjustment, the Secretary’s determination shall be conclusive.

(d) Neither the United States, the Tribe, nor the Operating Agency shall be
responsible for the control, carriage, handling, use, disposal, or distribution of Lease Water
beyond the delivery point(s) agreed to pursuant to Subsection 4.17 of this Lease. Gilbert shall

hold the United States, the Tribe, and the Operating Agency harmless on account of damage or

claim of damage of any nature whatsoever for which there is legal responsibility, including -

property damage, personal injury, or death arising out of or connected with Gilbert’s control,
carriage, handling, use, disposal, or distribution of such water beyond said delivery point(s).

4.18 Temporary Reductions. In addition to the right of the United States under
Subarticle 4.3(a)(4) of the Tribe’s CAP Delivery Contract temporarily to discontinue or reduce
the amount of water to be delivered, the United States or the Operating Agency may temporarily
discontinue or reduce the quantity of water to be furnished to Gilbert as herein provided for the
purpose of investigation, inspection, maintenance, repair or replacement of any of the Project
facilities or any part thereof necessary for the furnishing of water to Gilbert, but so far as feasible
the United States or the Operating Agency shall coordinate any such discontinuance or reduction
with the‘Tribe and Gilbert, except in case of emergency, in which case no notice need be given.
Neither the United States, its officers, agents, and employees, nor the Tribe, its officers, agents,
and employees, nor the Operating Agency, its officers, agents, and employees, shall be liable for
damages when, for any reason whatsoever, any such temporary discontinuance or reduction in

delivery of water occurs. If any such discontinuance or temporary reduction results in deliveries
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to Gilbert of less water than what has been paid for in advance, Gilbert shall be entitled to be
reimbursed for the appropriate proportion of sﬁch advance OM&R payments prior to the date of
Gilbert’s next payment of water service charges or Gilbert may be given credit toward the next
payment of water charges if Gilbert should so desire. In the event the Operating Agency does not
provide the reimbursement or credit in accordance with this Subsection 4.18, the Secretary,
acting through the Bureau of Reclamation, shall direct the Operating Agency to comply with this
Subsection.

4.19 Priority in Case of Shortage. In the event of a shortage of Project Water, the
water provided to Gilbert under this Lease will have the same priority as that water had when it
was allocated or reallocated to the Tribe as provided in Section 3706(b)(1) of the Act and the
Tribe’s CAP Delivery Contract.

420 Water and Air Pollution Control. Gilbert, in carrying out this Lease, shall
comply with all applicable water and air pollution laws and regulations of the United States and
the State of Arizona and shall obtain all required permits or licenses from the appropriate
Federal, State, or local authorities.

421 Quality of Water. The operation and maintenance of Project facilities shall be

performed in such manner as is practicable to maintain the quality of water made available
through such facilities at the highest level reasonably attainable as determined by the Secretary.
Neither the United States, the Tribe, nor the Operating Agency warrants the quality of water and
is under no obligation to construct or furnish water treatment facilities to maintain or better the

quality of water. Gilbert waives its right to make a claim against the United States, the Operating
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Agency, the Tribe or any CAP contractor or subcontractor, or another lessee because of changes
in water quality caused by the commingling of Lease Water with other water.

4.22 Water Conservation Program. There is a strong Tribal and Federal interest in
developing an effective water conservation program because of this Lease. Therefore, use of the
Lease Water shall be consistent with Article 6.4 of Gilbert’s CAP Municipal and Industrial
Subcontract which is incorporated into and made a part of this Lease.

4.23 Officials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident Commissioner, no
officer or employee of the United States, the Tribe, Gilbert or the Operating Agency shall be
admitted to any share or part of this Lease or to any benefit that may arise herefrom. This
restriction shall not be construed to extend to this Lease if made with a corporation or company
for its general benefit.

(b) No officer or employee of the Tribe, Gilbert, the United States or the
Operating Agency shall receive any benefit that may arise by reason of this Lease other than as a
water user within the Project and in the same manner as other water users within the Project.

4.24 Books, Records and Reports. Gilbert shall establish and maintain accounts and

other books and records pertaining to its financial transactions, land use and crop census, water
supply, water use, changes of Project works, and to other matters as the Secretary and the Tribe
may reasonably require. Reports thereon shall be furnished to the Secretary and the Tn’be in such
form and on such date or dates as the Secretary may require. Subject to applicable Tribal and

Federal laws and regulations, each Party shall have the right during office hours and upon ten
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(10) days written notice to examine and make copies of each others’ books and records relating

to matters covered by this Lease.

4.25 Equal Opportunity. During the performance of this Lease, Gilbert agrees as
follows:

(a) Gilbert shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex or national origin. Gilbert shall take affirmative
action to ensure that applicants are employed, and that employees are treated during employment,
without regard to their race, color, religion, sex or national origin. Such action shall include, but
not be limited, to the following: Employment, upgrade, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and _
selection for training, including apprenticeship. Gilbert agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

(b) Gilbert shall, in all solicitations or advertisement for employees placed by
or on behalf of Gilbert, state that all qualified applicants shall receive consideration for
employment without discrimination because of race, color, religion, sex or national origin.

(©) Gilbert shall send to each labor union or representative of workers with
which it has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the Secretary, advising said labor union or workers’ representative of Gilbert’s
commitments under Section 202 of Executive Order 11246 of September 24, 1965, and shall post

copies of the notice in conspicuous places available to employees and applicants for employment.
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(d)  Gilbert shall comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as»amended, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

(e) Gilbert shall furnish all information and reports required by said amended
Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and shall permit access to its books, records, and accounts by the Secretary and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

® In the event of Gilbert’s noncompliance with the nondiscrimination
clauses of this Lease or with any of the such rules, regulations or orders, this Lease may be
canceled, terminated, or suspended, in whole or in part, and Gilbert may be declared ineligible
for further Government contracts in accordance with procedures authorized in said amended
Executive Order and such other sanctions may be imposed and remedies invoked as provided in
said amended Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(g Gilbert shall include the provisions of Subsections 4.25(a) through (g),
above, in every lease or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of said amended Executive Order, so that such
provisions shall be binding upon each lessee of vendor. Gilbert shall take such action with
respect to any lease or purchase order as may be directed by the Secretary of Labor as a means of

enforcing such provisions, including sanctions for noncompliance; provided, however, that in the
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event Gilbert becomes involved in, or is threatened with, litigation with a lessee or vendor as a
result of such direction, Gilbert may request the United States to enter into such litigation to
protect the interest of the United States.

4.26 Title VI, Civil Rights Act of 1964.

(@ Gilbert agrees that it shall comply with Title VI of the Civil Rights Act of
July 2, 1964 (78 Stat. 241), and all requirements imposed by or pursuant to the Department of
Interior Regulation (43 C.F.R. § 17) issued pursuant to that title to the end that, in accordance
with Title VI of that Act and the Regulation, no person in the United States shall, on the grounds
of race, color, or national origin be excluded from participating in, be denied the benefits of, or
be otherwise subjected to discrimination under any program or activity for which Gilbert receives
financial assistance from the United States and hereby gives assurance that it shall immediately
take any measures to effectuate this agreement.

(b)  If any real property or structure thereon is provided or improved with the
aid of Federal financial assistance extended to Gilbert by the United States, this assurance
obligates Gilbert, or in the case of any transfer of such property, any transferee for the period
during which the real property or structure is used for a purpose involving the provision of
similar services or benefits. If any personal property is so provided, this assurance obligates
Gilbert for the period during which the Federal financial assistance is extended to it by the
United States.

(c) This assurance is given in consideration of and for the purpose of

obtaining any and all Federal grants, loans, contracts, property, discounts, or other Federal
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financing assistance extended after the date hereof to Gilbert by the United States, including
installment payments after such date on account of arrangements for Federal financial assistance
which were approved before such date. Gilbert recognizes and agrees tl;ét such Federal financial
assistance shall be extended in reliance on the representations and agreements made in this-
assurance, and that the United States shall reserve the right to seek judicial enforcement of this
assurance. This assurance is binding on Gilbert, its successors, transferees, and assignees.

4.27 Contingent on Appropriation or Allotment of Funds. The expenditure or
advance of any money or the performance of any work by the United States or the Tribe under
this Lease which may require appropriation of money by the Congress or the allotment of funds
shall be contingent upon such appropriation or allotment being made. The failure of the
Congress to appropriate funds or the absence of any allotment of fﬁnds shall not relieve Gilbert
from any obligation under this Lease. No liability shall accrue to the United States or the Tribe
in case such funds are not appropriated or allotted.

4.28 The Tribe’s Covenants. The Tribe agrees:

(a) To observe and perform all obligations imposed on the Tribe under the
Tribe’s CAP Delivery Contract which are not assumed by Gilbert so that Gilbert’s rights are not
in any way impaired;

(b) Not to execute any other lease or obligate by contract any of the Tribe’s
right to the delivery of its CAP Water under the Tribe’s CAP Delivery Contract in a manner
which would impair Gilbert’s rights under this Lease;

© Not to alter or modify the terms of the Tribe’s CAP Delivery Contract,
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except as provided herein, in such a way as to impair Gilbert’s rights to receive delivery of the
Lease Water under the terms of this Lease, or to exercise any option required or permitted by the
Tribe’s CAP Delivery Contract so as to interfere with or change Gilbert’s rights to receive
delivery of the Lease Water under this Lease;

d Not to terminate or cancel the Tribe’s CAP Delivery Contract, or transfer,
convey or permit a transfer or conveyance of the Tribe’s CAP Delivery Contract so as to cause a
termination of, or interference with, its rights and obligations under the Tribe’s CAP Delivery
Contract; and

(e) To deliver to Gilbert a copy of any amendment or renewal to the Tribe’s
CAP Delivery Contract within thirty (30) days of the date of the amendment or renewal.

429 Gilbert’s Covenants. ~Gilbert agrees not to sublease, exchange, transfer or

otherwise dispose of any of Gilbert;s right to the delivery of Lease Water under this Lease in
violation of this Lease or in a manner which would impair the Tribe’s rights hereunder.

430 CAWCD Repayment. Pursuant to Section 3706(f) of the Act, for the purpose of

determining allocation and repayment of costs of the CAP as provided in Section 9.3 of the CAP
Master Repayment Contract, the costs associated with the delivery of water pursuant to this
Lease shall be non-reimbursable, and such costs shall be excluded from CAWCD’s repayment
obligation.

4.31 Taxation. The water subject to this Lease is allocated to the Tribe in partial
satisfaction of the Federal reserved water rights of the Tribe. The water is a trust asset held in

trust by the United States for the Tribe. In entering into this Lease, the Tribe and Gilbert have
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assumed and relied upon the fact that the water to which the Tribe is entitled under the Tribe’s
CAP Delivery Contract is a Federal trust resource which would not be subject to taxation.
Although it is the understanding and intent of the Tribe and Gilbert that such water is not subject
to taxation in the first instance, to the extent that any such taxation right or power may exist, the
Tribe and Gilbert, on a government to government basis, each agree to refrain from imposing any
tax on this Lease or the Lease Water, or any tax measured by the value of such water to be
delivered under this Lease or the transportation of Lease Water under this Lease.

5. WAIVER OF SOVEREIGN IMMUNITY Without enlarging or restricting the scope

of the waiver of sovereign immunity set forth in Section 3710(a) of the Act, the Tribe waives its
sovereign immunity from suit and Gilbert waives any right it may have to claim that it may not
be sued under the Eleventh Amendment of the United States Constitution, in the United States |
District Court for the District of Arizona on any claim or claims which Gilbert and the Tribe may
have as against each other, which relate to the interpretation or enforcement of this Lease, and
any such claim or clairﬁs shall be brought exclusively in such District Court to the extent the
Court otherwise has jurisdiction.

6. DEFAULT AND REMEDIES

6.1  Loss of Entitlement. Gilbert shall have no right to delivery of water from Project

facilities during any period in which Gilbert may be in arrears in the payment of any charges due
the Tribe. Failure to pay any lease payment, OM&R charge or other appropriate charge related to
this Lease shall constitute a default under this Lease. Failure to cure such default within the

periods set forth in this Lease may constitute a material breach which may subject Gilbert to all
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remedies available to the Tribe, including termination of this Lease. During any periqd of default
during which deliveries to Gilbert have been terminated due to such default, the Tribe may use
the water within its Reservation or lease to another entity any water determined to be available
under Gilbert’s Lease for which payment is in arrears. Prior to the time any termination for
default is deemed final, Gilbert may regain the right to use any unused or unleased portion of the
water determined to be available under this Lease upon payment of all delinquent charges plus |
any difference between the obligation under the Lease and the price received in the lease of the
water by the Tribe and payment of charges for the current period. The Tribe and Gilbert agree
that notwithstanding the above provision, during the cure period provided under Subsection 6.2,
the Tribe shall not lease the Leased Water to third parties and the Tribe may, subject to Gilbert’s
right to cure, use the water within its Reservation or on land leased by or owned by the Tribe in
accordance with the Tribe’s CAP Delivery Contract.

6.2  Curing for Gilbert’s Nonpayment. If the payment of consideration under

Subsection 4.10 of this Lease is not made on or before the date such payment is due, or any other
payment is not made on or before the date such payment is due, Gilbert shall be in default and the
Tribe shall give written notice of default to Gilbert. The notice of default shall specifically
describe the default and state the amount due by Gilbert (“Default Amount”). After notice of
default, the rights of Gilbert and the Tribe shall be as follows:

(@) For sixty (60) days following the notice of default, Gilbert shall have the
right to cure any such default by tendering the Default Amount to the appropriate entity together

with charges for late payments as prescribed in this Lease. A cure effected pursuant to this
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Subsection 6.2(a) shall constitute full performance of such payment obligation. |

(b) A failure by Gilbert to cure as provided for in Subsection 6.2(a) hereof,
after notice of default, shall constitute a material breach under this Lease and shall constitute
grounds for termination of this Lease. The Tﬁbe shall give Gilbert at least ten (10) days written
notice p'rior to termination of this Lease for material breach. Upon the termination of this Lease
by the Tribe pursugnt to this Section 6, Gilbert shall be indebted to the Tribe in the amount of
Three Hundred Eighty Thousand Dollars .($380,0Q0.00) as adjusted pursuant to Subsection 4.10,
less principal payments made Before the default, together with interest, costs and reasonable
attorneys’ fees as ptovided by law, and the Tribe shall be entitled to judgment for such an
amount. Payment of the amount provided in this Subsection 6.2(b) prior to the effective
termination of this Lease by the Tribe pursuant to this Section 6 shall constitute full performance
of Gilbert’s obligatiohs under Subsection 4.10 of this Lease and the notice of termination shall

have no force or effect; Provided, however, Gilbert shall not be delivered Lease Water until

Gilbert is current on all OM&R charges and other appropriate charges due under this Lease.

(¢©)  Notwithstanding the foregoing provisions of this Section 6, upon effective
termination of this Leaée by the Tribe for any reason, the Tribe shall have the affirmative
obligation to use its best efforts to contract with a third party or parties for a lease or leases,
transfer or transfers, or other disposition of the Lease Water which is the subject of this Lease for
valuable consideration. All consideration received from said lease(s) or transfer(s) shall first be
applied to the costs and attorneys fees, if any, incurred by the Tribe in reducing its claim against

Gilbert to judgment; then to reduce the accrued interest and principal owed by Gilbert under this
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Lease. The Tribe shall be entitled to any excess proceeds, as well as to all rights to the delivery
of the Lease Water which is the subject of this Lease.

6.3  Termination. In addition to any other remedy provided herein, or otherwise
provided at law or in equity, either Gilbert or the Tribe may terminate this Lease for material
breach upon written notice of default of a material provision and failure to cure the default within
the periods provided herein; provided, however, if no period is specified, the time for curing such
default shall be as soon as reasonably possible, but not longer than thirty (30) days.

7. GENERAL PROVISIONS

7.1  Invalidity of Agreement. If Gilbert’s right to the delivery and use of the Lease
Water under this Lease is determined to be invalid by a final judgment of a Federal court entered
over the objection of Gilbert, and Gilbert declines to appeal such judgment, then the Tribe shall
refund to Gilbert within ninety (90) days of said judgment that portion of the payment of
consideration for the number of acre-feet remaining to be delivered pursuant to this Lease at the
time of such determination, together with interest thereon at the raté of four percent (4%) per
annum from the date of the Judgment to date of reimbursement to Gilbert.

7.2 Attorneys’ Fees. The prevailing party in any lawsuit, appeal or other proceeding '
brought to enforce or to otherwise implement the terms and conditions of this Lease shall be -

entitled to an award of reasonable attorneys’ fees and costs; Provided, however, this provision

shall not apply to the United States.

7.3 Delegation of Responsibility. The Tribe agrees that the Secretary may delegate

operational responsibilities to the Operating Agency. The Tribe does not consent to the

delegation to the Operating Agency of any Trust responsibility of the United States to the Tribe.
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74 Approval, Consent and Ratification. The Tribe, Gilbert and the Secretary, by
execution of this Lease, approve, endorse, consent to and ratify this Lease.

7.5  Counterparts. This Lease may be executed in multiple counterparts, each of
which shall be considered an original and all of which, taken together, shall constitute one

agreement.

7.6 Notice. Any notice, demand, or request authorized or required to be given or
payment to be made under this Lease shall be deemed properly given or made when received by
the individual(s) designated below, or five (5) days following deposit in the United States mail,
postage prepaid, addressed as follows:

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.W.
Washington D.C. 20240

Regional Director

Western Regional Office

Bureau of Indian Affairs

2600 N. Central Avenue, 4" floor
Phoenix, Arizona 85004

Regional Director

Bureau of Reclamation

Lower Colorado Region

P.O. Box 61470

Boulder City, Nevada 89006-1470

Superintendent
San Carlos Apache Agency

1 San Carlos Avenue
San Carlos, Arizona 85550
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(b) As to the Tribe:

Office of the Tribal Chairman
San Carlos Apache Tribe
P.O.Box 0

San Carlos, Arizona 85550

Office of the General Manager
San Carlos Apache Tribe
P.O.Box 0

San Carlos, Arizona 85550

(©) As to Gilbert:
Town Manager
Town of Gilbert
50 East Civic Center Drive
Gilbert, Arizona 85296
Town Clerk
Town of Gilbert
50 East Civic Center Drive
Gilbert, Arizona 85296
The designation of the addressee or the address may be changed by notice given in the same

manner as provided in this Subsection for other notices.

1.7  Governing Law. This Lease shall be governed in accordance with applicable

Federal law. To the extent that Federal law provides no controlling precedent, the Court shall
apply Arizona law as its choice of law.
7.8  Waiver. No waiver of any breach of any of the terms or conditions of this Lease

shall be construed as a waiver of any subsequent breach of the same or other terms or conditions

of this Lease.
7.9  Severability. If any term or provision of this Lease is held to be unenforceable or

invalid by a court of competent jurisdiction, that term or provision shall be severable from the
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remainder of this Lease and shall not affect or render invalid any other term or provision of this

Lease.

7.10  Construction and Effect. This Lease and each of its provisions are to be

construed fairly and reasonably and not strictly for or against any party hereto. The Section titles

used in this Lease are for convenience only and shall not be considered in the construction of this

Lease.

7.11 Assignment Limited - Successors and Assigns Obligated. Each of the terms
and conditions of this Lease shall apply to and bind the Parties and their successors and assigns,
but no assignment or transfer of this Lease or any interest therein by any party shall be valid until
approved in wﬁting by all other signatories to this Lease.

7.12  Third Party Beneficiaries. There shall be no third party beneficiaries of this

Lease.

7.13  Good Faith Negotiations. This Lease has been negotiated in good faith and all of

the Parties agree that no information exchanged or offered, or compromises made, in the course
of negotiating this Lease may be used as either evidence or argument by any party to this Lease in
any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease.

7.14  Further Instrument and Acts. Each Party will, whenever and as often as it shall

be requested to do so by either or both of the others, perform such acts and cause to be executed,
acknowledged or delivered any and all such further instruments and documents as may be
necessary or proper, in the reasonable opinion of the requesting party, in order to carry out the

intent and purpose of this Lease.
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7.15 Refusal to Accept Delivery. In the event Gilbert fails or refuses to accept
delivery of the quantity of water available for delivery to and required to be accepted by it
pursuant to this Lease, or in the event Gilbert fails to submit a schedule for delivery as provided
in this Lease, said failure or refusal shall not relieve Gilbert of its obligation to make the
payments required in this Lease.

7.16 Charge for Late Payments. Gilbert shall pay a late payment charge on
installments or charges which are received after the due date. The late payment charge
percentage rate calculated by the Department of the Treasury and published (iuarterly in the
Federal Register shall be used; Provided, that the late payment charge percentage rate shall not be
less than 0.5 percent per month. The late payment charge percentage rate applied on an overdue
payment shall remain in effect until payment is received. The late payment rate for a 30-day
period shall be determined on the day immediately following the due date and shall be applied to
the overdue payment for any portion of the 30-day period of delinquency. In the case of partial
late payments, the amount received shall first be applied to the late charge on the overdue
payment and then to the overdue payment. Notwithstanding the foregoing, the late payment
charge Gilbert shall pay on any payment under Subsection 4.10 received by the Tribe after the
due date is an amount accrued from the due date at the annual rate of one percent (1%) over the
Prime Rate in effect on the due date but in no event less than nine percent (9%) per annum. For
purposes of this Lease, the term “Prime Rate” shall mean the per annum interest rate“designated-
by Wells Fargo Bank, or its successor, as its “prime rate,” “base rate,” or “reference rate” for

commercial loans as publicly announced from time to time.
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IN WITNESS WHEREQOF, the Parties have executed this Lease on the dates shown below.

THE UNITED STATES OF AMERICA

BUREAU OF INDIAN AFFAIRS

Its;: REGIONAL DIRECTOR
Date: October 1, 2010
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THE UNITED STATES OF AMERICA

BUREAU OF RECLAMATION

3% /%}V’,é

Its: Regional Dllf‘(fd’D(‘
Date: _Npvewmber ""',?_DIO

APPROVED AS TO
LEGAL SUFFICIENCY:

atherine Ott Verburg
Field Solicitor
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SAN CARLOS APACHE TRIBE

! v(w(/%

Its:

Date: 15307
ATTEST:
Secretary
APPROVED AS TO FORM:

Its Spemal Counsel
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TOWN OF GILBERT

By <_ ‘

NJ
Its: W‘[dL
Date: w2y

Town Clerk

APPROVED AS TO FORM:

Richard Mo\rrison, Esq.
Special Counsel
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers

FROM: Eric Braun, Water Resources Manager, 503-6892

MEETING DATE: December 1, 2016

SUBJECT: Amendment Number 5 To The Central Arizona Project Water Lease

Among The United States Of America, The Fort McDowell Yavapai
Nation, And The Town of Gilbert, Arizona

STRATEGIC INITIATIVE: Infrastructure

RECOMMENDED MOTION

A motion to approve Amendment number 5 to the Central Arizona Project water lease among the
United States of America, the Fort McDowell Yavapai Nation, and the Town of Gilbert, Arizona
and authorize the Mayor to execute the necessary documents.

BACKGROUND/DISCUSSION

Town Council approved the draft lease on September 29, 2016, however, the Bureau of
Reclamation made non-principle language changes that do not affect the terms of the lease but
are cause for the final version to be brought back to Council for approval at the request of the
Town Attorney.

Council approved the original one year lease on November 18, 2010, which provided Gilbert
13,933 acre feet of the Fort McDowell Yavapai Nation (Nation) Colorado River (CAP) water for
2011, and amendments were approved for additional years in 2012, 2013, and 2014. This
amendment will in effect, carry the same lease forward for an additional year, through 2017.
The amendment to the lease will be approved by the United States (Bureau of Reclamation) and
will be effective when executed by the Nation and Gilbert. The final amendment will be
forthcoming.

This amendment supports Gilbert’s Infrastructure Strategic Initiative by allowing the opportunity
to continue to develop Long Term Storage Credits which can be used to offset future
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groundwater pumping, and qualifies for Gilbert’s water supply portfolio for the Assured Water
Supply Designation.

In addition to the monies paid to the Nation, there is a cost associated with obtaining and storing
the CAP water. Gilbert agrees to pay the Nation $20 per acre foot for water made available
under Amendment No. 5 for a total of $278,660 for 13,933 acre feet, due and payable by
December 31, 2016. Gilbert will also incur charges by the Central Arizona Water Conservation
District (CAWCD) for all water scheduled and delivered for Gilbert, which amounts to
$2,285,012 ($164/acre foot for the cost of the CAP water for 2017) + $167,196 ($12/acre foot for
the cost of recharging at a CAWCD recharge facility for 2016), for a total cost to CAWCD
$2,452,208.

The contract, ordinance, resolution, or policy statement was reviewed for form by Town
Attorney Michael Hamblin.

FINANCIAL IMPACT

The full cost of the lease from the Nation, $278,660, as well as the CAWCD delivery and storage
costs, $2,452,208, are paid from CIP WA094, which contains adequate funding.

Financial Impact reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Staff recommends approval of Amendment number 5 to the Central Arizona Project water lease
among the United States of America, the Fort McDowell Yavapai Nation, and the Town of
Gilbert, Arizona and authorizing the Mayor to execute the necessary documents.

Respectfully submitted,

Eric Braun
Water Resources Manager
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Approved By

Hakon Johanson
Marc Skocypec
Michael Hamblin
Laura Lorenzen
Douglas Boyer

Approval Date

11/21/2016 8:39 AM
11/21/2016 4:38 PM
11/22/2016 10:55 AM
11/21/2016 7:27 PM
11/21/2016 6:05 PM
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AMENDMENT NO. 5
TO
CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE FORT MCDOWELL YAVAPAI NATION,
AND

THE TOWN OF GILBERT, ARIZONA
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AMENDMENT NO. 5
TO
CENTRAL ARIZONA PROJECT WATER LEASE

AMONG
THE UNITED STATES OF AMERICA,
THE FORT MCDOWELL YAVAPAI NATION,
AND

THE TOWN OF GILBERT, ARIZONA
1. PREAMBLE This Central Arizona Project Water Lease Amendment No. 5 (“Lease
Amendment No. 5”) is entered into among the United States of America, the Fort McDowell
Yavapai Nation (“Nation”), formerly the Fort McDowell Indian Community, and the Town of

Gilbert, Arizona (“Gilbert”) (collectively referred to as the “Parties”).

2. EXPLANATORY RECITALS

2.1 WHEREAS, the Parties to this Lease Amendment No. 5 are also Parties to the
Fort McDowell Indian Community Water Rights Settlement Agreement dated as of January 15,
1993 (the “FMIC Agreement”);

2.2 WHEREAS, Paragraph 20.0 of the FMIC Agreement allows the United States, the
Nation, and Gilbert to enter into an agreement for the lease by the Nation to Gilbert of Project
Water to which the Nation is entitled under the Central Arizona Project Indian Delivery Contract
dated December 11, 1980 (the “CAP Delivery Contract”);

2.3 WHEREAS, by the Act of November 28, 1990, 104 Stat. 4480 (the “Authorizing
Legislation™), the United States confirmed the FMIC Agreement, specifically directed the
amendment of the CAP Delivery Contract, and authorized the lease of the Nation’s CAP Water;

24  WHEREAS, pursuant to the FMIC Agreement and the Authorizing Legislation,
the United States and the Nation have executed an amendment to the CAP Delivery Contract

dated December 14, 1993, which authorizes the Nation to lease its CAP water under specified
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terms and conditions;

2.5 WHEREAS, the Parties entered into a Central Arizona Project Water Lease on
December 14, 2010, hereinafter referred to as “Lease” in which the Nation leased 13,683 acre-
feet to Gilbert for one year to expire on December 31, 2011;

2.6 WHEREAS, the Parties entered into an Amendment No. 1 to the Lease on
December 20, 2011, herein referred to as “Amendment No. 17, in which the Parties continued
the lease arrangements of 13,683 acre-feet annually to Gilbert through December 31, 2012;

2.7 WHEREAS, the Parties entered into an Amendment No. 2 to the Lease on August
24, 2012, herein referred to as “Amendment No. 27, in which the Parties continued the lease
arrangements of 13,683 acre-feet annually to Gilbert through December 31, 2013;

2.8 WHEREAS, the Parties entered into an Amendment No. 3 to the Lease on
December 31, 2013, herein referred to as “Amendment No. 3”, in which the Parties continued
the lease arrangements and increased the quantity to 13,933 acre-feet annually to Gilbert through
December 31, 2014;

2.9 WHEREAS, the Parties entered into an Amendment No. 4 to the Lease on
November 12, 2014, herein referred to as “Amendment No. 47, in which the Parties continued
the lease arrangements and leased 13,933 acre-feet annually to Gilbert through December 31,
2015;

3.0 WHEREAS, the Parties did not extend the Lease arrangements for 2016, but
desire to resume the Lease arrangements for 13,933 acre-feet for the year 2017,

3.1 WHEREAS, the Parties agree that the purpose of this Lease Amendment No. 5 is
to resume the Lease arrangements for the year from January 1, 2017, to December 31, 2017; and

3.2 WHEREAS, the Parties acknowledge that the covenants and benefits under this
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Lease Amendment No. 5 represent good and valuable consideration, the sufficiency of which is
hereby acknowledged.
NOW, THEREFORE, the Parties agree as follows:

3. AMENDMENT NO. 4 Amendment No. 4 is hereby superseded and replaced in its

entirety by this Lease Amendment No. 5.

4. AMENDED PROVISIONS OF LEASE

4.1 Article 4.2 Subject of Lease. is hereby deleted in its entirety and replaced with

the following:

“4.2  Subject of Lease. The Nation leases to Gilbert the right to the delivery of

up to 13,683 acre-feet annually of the Nation’s CAP Water from January 1, 2011 through
December 31, 2013, up to 13,933 acre-feet annually from January 1, 2014 through December 31,
2015, and now leases the right to delivery of up to 13,933 acre-feet from January 1, 2017 through
December 31, 2017, subject to the terms and conditions of the Nation’s CAP Delivery Contract
and this Lease.”

4.2 Article 4.3 Term of Lease. is hereby amended by deleting “December 31, 2011

and replacing that date with “December 31, 2017”.

4.3 Article 4.8 Consideration for Lease. is hereby deleted in its entirety and replaced

with the following:

“4.8 Consideration for Lease. For each year this Lease was in effect prior

to 2017, Gilbert paid directly to the Nation, the sum of Nineteen Dollars ($19.00) per acre-foot
for all CAP Water leased pursuant to this Lease. The amount of $259,977 was annually paid to
the Nation for the lease year 2011, 2012, and 2013. For each lease year 2014 and 2015, Gilbert

paid $264,727 to the Nation. The Nation and Gilbert did not enter Lease arrangements for 2016,
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and no payment was made by Gilbert to the Nation in 2016. For the lease year 2017, Gilbert
shall pay directly to the Nation the sum of Twenty Dollars ($20.00) per acre-foot for all water
leased pursuant to this Lease. The amount of $278,660 must be paid to the Nation on or before
December 31, 2016, for the 2017 lease year.”

4. OTHER PROVISIONS OF LEASE UNAFFECTED Except as specifically amended

by this Lease Amendment No. 5, the Lease dated December 14, 2010, among the Parties,

remains unchanged and in full force and effect.

Signatures follow.
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IN WITNESS WHEREOF, the Parties have executed this Lease Amendment No. 5 on

the dates shown below.

THE UNITED STATES OF AMERICA

BUREAU OF INDIAN AFFAIRS

By

Its:

Date:

BUREAU OF RECLAMATION

By

Its:

Date:

Signatures continued on the next page.
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FORT MCDOWELL YAVAPAI NATION

By

Its:

Date:

ATTEST:

Secretary

APPROVED AS TO FORM:

Its: Special Counsel

Signatures continued on the next page.
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TOWN OF GILBERT

By

Its:

Date:

ATTEST:

Town Clerk

APPROVED AS TO FORM:

Town Attorney
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DUPLICATE ORIGINAL

CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE FORT MCDOWELL YAVAPAI NATION,
AND

THE TOWN OF GILBERT, ARIZONA

12 of 41



ARTICLE

Ll

4.1
42
43
44
4.5
4.6
4.7
4.8
4.9
4.10
4.11
4.12
4.13
4.14
4.15
4.16
4.17

CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE FORT MCDOWELL YAVAPAI NATION,
AND
THE TOWN OF GILBERT, ARIZONA

TABLE OF CONTENTS

Nation’s CAP Delivery CONtract ...........cceeeeveeerreeeerereeeeenerenesennns
SUJECt Of LeASE <..eevreereereeecteee et
Term Of Lease ......cccocvueirinireieecciceceee e
Intentionally Left Blank .........cc..cccooevevieiiiiceicccceceeceeeeeee e
Intentionally Left BIank ...............ccoooviiieieeiieeeeceeeeecce s
Lease of Water Only .....ccooeveveiciiiciiieeeeceeeeeeeens N
Intentionally Left Blank .............coocvieuiieeiciciieeeceec e
Consideration for Lease ..........coeeveveureeecvecceerereeeeceee e
Application of Settlement Agreement ..........c.cceeeeeeeeerereveerrenerenenn.
Operation, Maintenance, and Replacement COSES ........cccueevevnen..
Delivery of Water ...oo.o.oovevciieiiieieeceeeeeeeeeeee et
CAWCD REPAYMENE ...t e v
The NAtION ...c.oovieiiiieieee ettt enns
Other Charges or PAyments ...........cccccoeveueevenieeenneeecvcneeeeeseecnenes
Permissible Uses of Lease Water .........cooeveevvvverereeeevieeereisneenns
Use of Project Water Outside Reservation ...........cocceeeeeveveverevennnn.

Conditions Relating to Delivery and Use ........cccocoeveverervieeererennee.

13 of 41

..................................................................



4.18 Secretarial Control of Return FIOW .............coooueeimecceceeeeeeeeeeeeeeeeeeeeeeeeeeeeenn 9
4.19 Intentionally Left BIANK .........covovuvieruereieieeeeeeec e seseeen 9
4.20 PoINt(S) OFf DELIVETY ....ooveeeeieeieecieeeeeeeeeeeeeeeeeeeeee e ee e ee s 9
4.21 Nation’s Covenants s O
4.22 Gilbert ASSIZMENL ...c.evvvveieieiecieecieceee et ee e eeeseseeseeeneen 9
4.23 Temporary REAUCHONS .........ccovrruerrrreninieiiereseeee e e 10
4.24  Priority in Case Of SNOIMAZE .......c.evureeruereieereereieeierie e eeee et 11
4.25 Water and Air Pollution CONtrol ................o.oueeeveemreeceeeeeeeee oo eeeeeeeeenn 11
4.26  QUALILY Of WALET ...eoveveimieiiieiteteteceeeeeeeeeeeeee et s e s 11
4.27 Water Conservation PIOZIAIN ...........c.cceuvrueveeerueveceeeeee oot eeeene 12
4.28 Officials NOt t0 BENEIt .......ovevureivieeeeicteieceeeeeeeeeeee e oo 12
4.29 Book, Records, and REPOTTS .........coovuemeereveeeeeeeeeeseeeeeeeeeeeeeeeneee e oo 12
4.30  Equal OPPOTITUNILY .....oooverrrereieieieiieieetctereeeeac et eeeeeeen 13
4.31 Title VI, Civil Rights Act of 1964 OO 15
4.32 Contingent on Appropriation or Allotment of Funds ..............cccoooueerevnene.. 16
4.33 TAXALON ..ottt ettt cse e s et eee e e eeseas e .. 16
WAIVER OF SOVEREIGN IMMUNITY ......ooovoiiiiiiiiec oo eneen 17
DEFAULT ..ottt ettt nae st s e en 17
GENERAL PROVISIONS ......ooiiiitiininieeieeecteeessteeesse e s s essss s eeseesnsenes 18
7.1 Invalidity Of AGIEEMENt .......oovrmvrveeeeeor s SORSPRRURRNIN £
72 Attorneys’ Fees ... oo ereere et erem e seeeresseeneeee 18
7.3 Delegation of Responsibility ........................ tenreenteeteerae e tean s resae s .. 18
74  Approval, Cohsent and RatifiCation ..........ooeceeeiiieeeeeeeeeeeeeeeeeeeeeeeeeeereeeesesans 18
7.5 COUNLEIPAILS.........ereerecmereteieseecensecaetesesese s s s sesae e ensesenssseoesnesesaseneen 18
76 NOLCE ...ttt e 19
7.7 GOverning Law ........c.eoeeeveecviverivenicieeeeecceeeee e et 20
T8 WAVET oottt s bbb 20
7.9 SeVEIabILiY .....ccoviuiieeieerreee et e 20
7.10 Construction and EffeCt ..........c.ueveuevrveveiecreiereee et ereeeeee 21

14 of 41



7.11 Assignment Limited — Successors and Assigns Obligated ............cccoue....... 21
7.12 Third Party BenefiCiaries ............ccoovvruiveeiueerieeeeeeeeeee e ee s eeseeeeee 21
7.13  Good Faith NegOtAtONS..............cooveeeerereeceeeeeeee e eeen 21
7.14  Further InStrument and ACES ..........cooeruevevereeeeecececae e ees e eveeene 21
7.15 Refusal to ACCEPt DEIIVETY .......oeveieeerieiieeieieteeeeee e 22
7.16 Charge for Late PAYMENLS ..........c.cocorviemmreereriieiieeeeeceeeecee e 22
SIGNATURE PAGES ..ottt 23,24, 25,26

15 of 41



CENTRAL ARIZONA PROJECT WATER LEASE
AMONG
THE UNITED STATES OF AMERICA,
THE FORT MCDOWELL YAVAPAI NATION,
AND

THE TOWN OF GILBERT, ARIZONA
1. PREAMBLE This Central Arizona Project Water Lease (“Lease”) is entered into among
the United States of America, the Fort McDowell Yavapai Nation (“Nation”), formerly the Fort
McDowell Indian Community, and the Town of Gilbert, Arizona (collectively referred to as the

“Parties”).

2. EXPLANATORY RECITALS

2.1  WHEREAS, the parties to this Lease are also Parties to the Fort McDowell Indian
Community Water Rights Settlement Agreement dated as of January 15, 1993 (the “FMIC
Agreement”); |

22 WHEREAS, Paragraph 20.0 of the FMIC Agreement allows the United States, the
Nation and Gilbert to enter into an agreement for the lease by the Nation to Gilbert of Project
Water to which the Nation is entitled under the Central Arizona Project Indian Delivery Contract
dated December 11, 1980 (the “CAP Delivery Contract™);

2.3 WHEREAS, by the Act of November 28, 1990, 104 Stat. 4480 (the “Authorizing
Legislation™), the United States confirmed the FMIC Agreement, specifically directed the
amendment of the CAP Delivery Contract, and authorized the lease of the Nation’s CAP Water;

24  WHEREAS, pufsuant to the FMIC Agreement and the Authorizing Legislation,

the United States and the Nation have executed an amendment to the CAP Delivery Contract
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dated December 14, 1993, which authorizes the Nation to make this Lease; and

2.5 WHEREAS, the Parties acknowledge that the covenants and benefits under this
Lease represent good and valuable consideration, the sufficiency of which is hereby
acknowledged.

NOW, THEREFORE, the Parties agree as follows:
3. DEFINITIONS

3.1 Any capitalized terms which are not defined in this Section 3 or elsewhere in this
Lease shall have the meanings ascribed to them in the Nation’s CAP Delivery Contract, the CAP
Master Repayment Contract or both.

3.2 “Act” shall mean the Fort McDowell Indian Community Water Rights Settlement
Act of 1990. Pub. L. 101-628, Title IV, 104 Stat. 4480 (1990).

3.3 “CAP” shall mean the Central Arizona Project, a reclamation project authorized
under Title 3 of the Colorado River Basin Act of 1968 (43 U.S.C. § 1521 et seq).

3.4  “CAP Master Repayment Contract” shall mean the contract between the United
States and the Central Arizona Water Conservation District for delivery of water and repayment
of costs of the Central Arizona Project, dated Dccembef 1, 1988 (Contract No. '14-()6-W‘-245,
Amendment No. 1), and any amendment or revisioﬁ thereof. |

3.5 “CAP Water” shall mean Project Water of the Central Arizona Project. :

3.6 “CAWCD” shall mean the Central Arizona Water Conservation Distrié:t, a
political subdivision of the State of Arizona, whicl; is the contractor under the CAP M_aster

Repayment Contract.
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3.7  “Effective Date” shall mean that date on which this Lease is signed by the
Secretary of the Interior or his authorized delegates.

3.8 “FMIC Agreement” shall mean that agreement dated January 15, 1993, executed
by the Parties to this Lease and others, for the purpose of settling the Nation’s water entitlement
upon the terms specified and ratified in the Act.

3.9  “Gilbert” shall mean the Town of Gilbert, an Arizona municipality, its successors
and assigns, as lessee under this Lease.

3.10  “Lease” shall mean this Central Arizona Project Water Lease.

3.11 “Lease Water” under this Lease shall mean up to 13,683 acre-feet of the Nation’s
CAP Water subject to the Nation’s CAP Delivery Contract.

3.12  “Main System” shall mean those principal works of the Project listed as foﬂows:
Granite Reef Division, Orme Division (or suitable alternative), Salt-Gila Division, Tucson
Aqueduct (Colorado River Source), Buttes Dam and Navajo Project, together with all
appurtenances thereto and all lands, interests in lands and right-of-way for such works and
appurtenances.

3.13  “Nation” shall mean the Fort McDowell Yavapai Nation, a Nation of Yavapai
Indians organized under Section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat.
987,25 U.S.C. § 476), and duly recognized by the Secretary.

3.14 “Nation’s CAP Delivery Contract” shall mean the Central Arizona Projgct
4 Indian Water Delivergz Contract between the Nation and the United States, No. 3-07-30-W0308

dated December 14, 1993, as may be amended from time to time. This contract superseded and
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replaced the December 11, 1980 contract and its first amehdment dated January 15, 1993 in their
entirety.

3.15 “Nation’s CAP Water” shall mean the CAP Water to which the Nation is entitled
pursuant to the Nation’s CAP Delivery Contract, except for that amount already leased in
accordance with section 407(a)(2) of the Act.

3.16 “OM&R?” shall fnean the care, operation, maintenance and replacement of the
Main System, or any part thereof.

3.17  “Operating Agency” shall mean the entity or entities authorized to assume
OM&R responsibility of transferred works and approved for that purpose by the Contracting
Officer. Currently this entity is the CAWCD.

3.18  “Reservation” shall mean that area of land described in Exhibit 2.8 of the FMIC
Agreement.

3.19 “Secretary” shall mean the Secretary of the Interior or the Secretary’s lawful
delegates.

3.20 “United States” shall mean the United States of America in its capacity as trustee
for the Nation and of the Reservation and in all other capacities necessary to effectuate the terms
of this Lease.

3.21 “Water Supply System” shall mean the Navajo Project, Havasu Pumping Plant,
the Granite Reef, Salt Gila and Tucson aqueducts and associated pumping plants ?nd appurtenant

works, but not including Tucson Terminal Storage or any distribution works.
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4. LEASE OF CENTRAL ARIZONA PROJECT WATER

4.1  Nation’s CAP Delivery Contract. This Lease is subject to the provisions of the
Nation’s CAP Delivery Contract, and which is incorporated into and made a part of this Lease.
In the event the Nation’s CAP Delivery Contract and this Lease are construed to be inconsistent,
the terms of the Nation’s CAP Delivery Contract shall govern unless the Parties otherwise agree
in writing at such time.

4.2 Subject of Lease. The Nation leases to Gilbert the right to the delivery of up to

13,683 acre-feet of the Nation’s CAP Water, subject to the terms and conditions of the Nation’s
CAP Delivery Contract and this Lease, with delivery beginning as soon as practicable following
the Effective Date and concluding December 31, 2011.

43  Term of Lease. The term of this Lease (“Lease Term”) shail begin on the

Effective Date of this Lease, and shall end December 31, 2011.

4.4 Intentionally Left Blank.
4.5 Intentionally Left Blank.

4.6 Lease of Water Only. This Lease shall never be construed to be a sale or

assignment of the Nation’s right or interest in the Lease Water. The allocation of the Lease
Water to the Nation shall always be deemed to be the property of the Nation, to which Gilbert
has acquired only a leasehold interest for the Lease Term, but not thereafter. Gilbert shall never
assert a permanent or perpetual right to the Lease Water, whether during the Lease Term or
thereafter. The Nation reserves to itself all rights to use the Lease Water in its total dis;retion

upon expiration or termination of this Lease.
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477 Intentionally Left Blank

4.8  Consideration for Lease. In consideration for the Lease Water which is the
subject of this Lease, Gilbert shall pay directly to the Nation the sum of Nineteen Dollars
($19.00) per acre-foot for all CAP Water delivered pursuant to this Lease, up to 13,683 acre-feet.
The amount of $259,977 must be paid to the Nation on or before the Effective Date. |

4.9  Application of Settlement Agreement. Pursuant to Paragraph 20 of the FMIC
Agreement Articles 4.10, 4.11, 4.12, 4.16, 4.17, 4.18, 4.20, 4.21, and 4.22 are included in this‘

Lease.

4.10  Operation, Maintenance, and Replacement Costs. Gilbert shall pay the full

amount of the water service charges for operation, maintenance, and replacement (“OM&R”)
costs for the Project Water to the United States or, if so directed by the Secretary, to the
Operating Agency, who is currently Central Arizona Water Conservation District (“CAWCD”) in
accordance with Article 5.1 of Gilbert’s CAP Municipal and Industrial (M&I) Water Service

Subcontract.

4.11 Delivery of Water. The United States or the Operating Agency shall deliver the

Nation’s Project Water to Gilbert as further provided herein; however, neither the United States
nor the Operating Agency shall be obligated to make such deliveries if, in the judgment of the
Operating Agency or the Secretary, delivery or schedule of deliveries to Gilbert would limit
deliveries of CAP water to the other CAP subcontractors to a degree greater than deliveries of |
such Project Water to the Salt River Project CAP Turnout. Subject to the provisions of this

Lease, the United States or the Operating Agency shall deliver water to Gilbert in accordance
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with water delivery schedules provided by Gilbert to the United States and the Operating
Agency. The water ordering procedures contained in Article 4.4 of Gilbert’s CAP M&I Water
Service Subcontract shall apply to Gilbert’s ordering of water under this Lease. In no event shall
the United States or the Operating Agency be required to deliver to Gilbert from the Water
Sﬁpply System in any one month a total amount of Project Water greater than eleven percent

(11%) of Gilbert’s maximum entitlement under this Lease; provided, however, that the United

States or the Operating Agency may deliver a greater percentage in any month if such increased
delivery is compatible with the overall delivery of Project Water to all CAP subcontractors as
determined by the United States and the Operating Agency if Gilbert agrees to accept such
increased deliveries.

4.12 CAWCD Repayment. For the purpose of determining the allocation and

repayment of costs of the CAP as provided in Article 9.3 of Contract No. 14-06-W-245 between
the United States and CAWCD dated December 1, 1988, and any amendment or revision thereof,
the costs associated with the delivery of water pursuant to this Lease shall be nonreimbursable,
and such costs shall be excluded from CAWCD’s repayment obligation.

4.13 The Nation. The Nation shall not be obligated to pay, or cause to be paid,
OM&R costs to the United States or to the Operating Agency, for any Lease Water which is
scheduled for delivery but is not delivered to Gilbert.

4.14  Other Charges or Payments. Neither the Nation nor Gilbert shall be obligated

to pay OM&R costs, water service charges, water service capital charges, M&I subcontract

charges or any other costs, charges or payments for the Lease Water other than as provided in
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Articles 4.8 and 4.10 of this Lease.

4.15  Permissible Uses of Lease Water. Except as provided in this Lease, Gilbert

shall have the right to use the Lease Water for any purpose in conformance with Federal law
applicable to the CAP, consistent with Arizona law. Pemﬁssible uses include, buf are not iimited
to municipal, groundwater recharge, as that term is defined in the CAP Master Repayment
Contract, underground storage facilities and groundwater savings fagilities, as these terms are

defined in Arizona Revised Statutes § 45-802.01, as that section fnay be amended from time to

time, and recovery projects. Provided, however, Gilbert agrees to the restrictions outlined in
Article 4.22 herein.

4.16  Use of Project Water Outside Reservation. Gilbert may use or deliver Project
Water for use outside the boundaries of the reservation, but may not use or deliver Project Water
for use outside of the boundaries of CAWCD.

4.17 Conditions Relating to Delivery and Use. Gilbert shall have the right to use
water received under this Lease for any purpose consistent with Arizona law, including, but not
limited to, groundwater recharge as that term is defined in Contract No. 14-06-W-245 between
the United States and CAWCD dated December 15, 1972, as amended on December 1, 1988,
hereinafter referred to as the “Repayment Contract.” Deliveries of Project Water to Gilbert and
its use by Gilbert shall be subject to the Conditions Relating to Delivery and Use in Article 4.3 of
Gilbert’s CAP M&I Water Service Subcontract. During the term of this Lease, the following
subarticles and articles of Gilbert’s CAP M&I Water Service Subcontract shall apply to Gilbert

and to Gilbert’s use of water under this Lease: Subarticles 4.5 (c), 4.5 (d), 5.2 (d); Atrticles 4.9,
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4.10,5.3,54,5.5,6.4,6.6,6.9, 6.10, 6.11, and 6.13. Gilbert expressly approves and agrees to all
the terms presently set out in the Repayment Contract, or as such terms may be hereafter
amended, and agrees to be bound by the actions to be taken and the determinations to be made
under that Repayment Contract, except as otherwise provided herein.

4.18  Secretarial Control of Return Flow. Project Water used by Gilbert pursuant to

the provisions of this Lease shall be subject to the terms relating to the Secretary’s right to
control return flow as provided in Article 4.8 of Gilbert’s CAP M&I Water Service Subcontract.

4.19 Intentionally Left Blank

4.20  Point(s) of Delivery. The Project Water to be delivered to Gilbert pursuant to the

provisions of this Lease shall be delivered at turnouts constructed by the United States at such
points on the Water Supply System as have been previously agreed upon by the Contracting
Officer and Gilbert in accordance with the provisions of Article 4.5 of Gilbert's CAP M&I Water
Service Subcontract.

4.21 Nation’s Covenants. The Nation agrees to observe and perform all obligations
imposed on the Nation under the CAP Delivery Contract which are not assumed by Gilbert so
that Gilbert’s rights and duties are not in any way impaired.

4.22  Gilbert Assignment.

(a) Gilbert may not transfer, assign or sublease all or any part of its interest in
Project Water outside the boundaries of its existing or future service area without the prior
written consent of the Nation and the Secretary; Provided, that Gilbert shall not transfer, assign,

or sublease all or any part of its interest in Project Water hereunder for an amount in excess of
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that which Gilbert is obligated to pay under this Lease without the additional prior wﬁtteﬁ
approval of CAWCD and the Secretary. If Project Water under this Lease is trénsferred,
assigned or subleased by Gilbert for an amount in excess of that which Gilbert paid for such
water under this Lease, the excess amount shall be paid forthwith bvailbert to the CAWCD for

application against CAWCD’s repayment obligation to the United States; Provided, however,

that Gilbert shall be entitled to recover actual costs of transportation, treatment, and distribution,
including but not limited to capital costs and OM&R costs. Gilbert shall not transfer, assign or
sublease all or any part of its interest in Project Water if such transfer, assignment or sublease
will adversely affect the Nation without the prior written approval of the Nation. Gilbert shall
provide to CAWCD and the United States copies of any agreement transferring, assigning or
subleasing all or» ;my portion of Gilbert’s entitlement under this Lease.

(b) Gilbert further commits that any groundwater credits it derives using water
available under this Lease will be used exclusively by Gilbert for the provision of water service
within Gilbert’s service area under Gilbert’s CAP M&I Water Service Subcontract.

423 Temporary Reductions. In addition to the right of the United States under
Subarticle 4.3(a)(4) of the Nation’s CAP Delivery Contract temporarily to discontinue or reduce
the amount of water to be delivered, the United States or the Operating Agency may temporarily |
discontinue or reduce the quantity of water to be furnished to Gilbert as herein provided for the
purpose of investigation, inspection, maintenance, repair or replacement of any of the Project
facilities or any part thereof necessary for the furnishing of water to Gilbert, but so far as feasible

the United States or the Operating Agency shall coordinate any such discontinuance or reduction
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with the Nation and Gilbert, except in case of emergency, in which case no notice need be given.
Neither the United States, its officers, agents, and efnployees’, nor the Nation, its ol;t;lcers, agents,
and employees, nor the Operating Agency, itsbfﬁce;i::s, agents, and employees, shall be liable for
damages when, for any reason whatsoever, any'such temporal;y discontinuance or reduction in
delivery of water occurs. If any such discoﬁtinuance or temporafy reduction results in deliveries
to Gilbert of less water than what has beén paxd for in advanée, Gilbert shall be entitled to be
reimbursed for the appropriate proportion of such advance OM&R payments prior té the rdate of
Gilbert’s next payment of water service charges or Gilbert may be given credit to_ward'the next
payment of water charges if Gilbert ‘should so desire. In the event the Operating Avgency does not
provide the reimbursement or credit in accordance with this Aniclé, the Secretary, acting through
the Bureau of Reclamation, shall direct the Operating Agency to comply with this Article.

4.24 Priority in Case of Shortage. In the event of a shortage of Project Water, the
water provided to Gilbert under this Lease will have the same priority as that water had when it
was allocated or reallocated to the Nation, and as provided under the Nation’s CAP Delivery
Contract.

4.25 Water and Air Pollution Control. Gilbert, in carrying out this Lease, shall

comply with all applicable water and air pollution laws and regulations of the United States and
the State of Arizona and shall obtain all required permits or licenses from the appropriate
Federal, State, or local authorities.

4.26  Quality of Water. The operation and maintenance of Project facilities shall be

performed in such manner as is practicable to maintain the quality of water made available
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~thr0ugh such facilities at the highest level reasonably attainable as determined by the Secretary.
Neither the United States, the Nation, nor the Operating Agency warrants the quality of water and -
is under no obligation to construct or furnish water treatment facilities to maintain or better the
quality of water. Gilbert waives its right to make a claim against the United States, the Operating
Agency, the Nation, any CAP contractor or subcontractor, or another lessee, because of changes
in water quality caused by the commingling of Lease Water with other water.

4.27 Water Conservation Program. Use of the Lease Water shall be consistent with -~

Atrticle 6.4 of Gilbert’s CAP M&I Subcontract which is incorporated into and made a part of this
Lease.
4.28 Officials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident Commissioner, no
officer or employee of the United States, the Nation, Gilbert or the Operating Agency shall be
admitted to any share or part of this Lease or to any benefit that may arise herefrom. This
restriction shall not be construed to extend to this Lease if made with a corporation or company
for its general benefit.

(b) No officer or employee of the Nation, Gilbert, the United States or the
Operating Agency shall receive any benefit that may arise by reason of this Lease other than as a
water user within the Project and in the same manner as other water users within the Project.

4.29 Books, Records and Reports. Gilbert shall establish and maintain accounts and

other books and records pertaining to its financial transactions, land use and crop census, water

supply, water use, changes of Project works, and to other matters as the Secretary and the Nation
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may reasonably require. Reports thereon shall be furnished to the Secretary and the Nation in
such form and on such date or dates as the Secretary may require. Subject to applicable Tribal
and Federal laws and regulations, each Party shall have the right during office hours and upon ten
(10) days written notice to examine and make copies of each others’ books and records relating
to matters covered by this Lease.

4.30 Equal Opportunity. During the performance of this Lease, Gilbert agrees as
follows: |

(a) Gilbert shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex or national origin. Gilbert shall take affirmative
action to ensure that applicants are employed, and that employees are treated during employment,
without regard to their race, color, religion, sex or national origin. Such action shall include, but
not be limited, to therfollowing: Employment, upgrade, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. Gilbert agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

(b) Gilbert shall, in all solicitations or advertisement for employees placed by
or on behalf of Gilbert, state that all qualified applicants shall receive consideration for
employment without discrimination because of race, color, religion, sex or national origin.

{©) Gilbert shall send to each labor union or representative of workers with

which it has a collective bargaining agreement or other contract or understanding, a notice, to be
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provided by the Secretary, advising said labor union or workers’ representative of Gilbert’s
commitrﬂents under Section 202 of Executive Order 11246 of September 24, 1965, and shall post
copies of the notice in conspicuous places available to employees and applicants for employment.

(d)  Gilbert shall comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as amended, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

(e) Gilbert shall furnish all infon;lation and reports required by said amended
Executive Order and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and shall permit access to its books, records, and accounts by the Secretary and t.he
Secretary of Labor for purposes of investigation to ascertain c()mpliance with such rules,
regulations, and orders. | ’

® In the event of Gilbert’s noncompliance with the nondiscrimination
clauses of this Lease or with any of the such rules, regulations or orders, this Lease may be
canceled, terminated, or suspended, in whole or in part, and Gilbert may be declared ineligible
for further Government contracts in accordance with procedures authorized in said amended
Executive Order and such other sanctions may be imposed and remedies (ilnvoked as provided in
said amended Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(2 Gilbert shall include the provisions of Articles 4.25(a) through (g), above,
in every lease or purchase order unless exempted by the rules, regulations, or orders of the

Secretary of Labor issued pursuant to Section 204 of said amended Executive Order, so that such
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provisions shall be binding upon each lessee or vendor. Gilbert shall take such action with
respect to any lease or purchase order as may be directed by the Secretary of Labor as a means of
enforcing such provisions, including sanctions for noncompliance; provided, however, that in the
event Gilbert becomes involved in, or is threatened with, litigation with a lessee or vendor as a
result of such direction, Gilbert may request the United States to enter into such litigation to
protect the interest of the United States.

4.31 Title VI, Civil Rights Act of 1964.

(a) Gilbert agrees that it shall comply with Title VI of the Civil Rights Act of
Jﬁly 2, 1964 (78 Stat. 241), and all requirements imposed by or pursuant to the Department of
Interior Regulation (43 C.F.R. § 17) issued pursuant to that title to the end that, in accordam;e
with Title VI of that Act and the Regulation, no person in the United States shall, on the grounds
of race, color, or national origin be excluded from participating in, be denied the benefits of, or |
be otherwise subjected to discrimination under any program or activity for which Gilbert receives
financial assistance from the United States and hereby gives assurance that it shall immediately
take any measures to effectuate this agreement.

(b) If any real property or structure thereon is provided or improved with the
aid of Federal financial assistance extended to Gilbert by the United States, this assurance
obligates Gilbert, or in the case of any transfer of such property, any transferee for the period
during which the real property or structure is used for a purpose involving the provision of
similar services or benefits. If any personal property is so provided, this assurance obligates

Gilbert for the period during which the Federal financial assistance is extended to it by the
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United States.

(©) This assurance is given in consideration of and for the purpose of
obtaining any and all Federal grants, loans, contracts, property, discounts, or other Federal
financing assistance extended after the date hereof to Gilbert by the United States, including
installment payments after such date on account of arrangements for Federal financial assistance -
which were approved before such date. Gilbert recognizes and agrees that such Federal financial
assistance shall be extended in reliance on the representations and agreements made in this
assurance, and that the United States shall reserve the right to seek judicial enforcement of this
assurance. This assurance is binding on Gilbert, its successors, transferees, and assignees.

432 Contingent on Appropriation or Allotment of Funds. The expenditure or

advance of any money or the performance of any work by the United States or the Nation under
this Lease which may require appropriation of money by the Congress or the aliotment of funds
shall be contingent upon such appropriation or allotment being made. The failure of the
Congress to appropriate funds or the absence of any allotment of funds shall not relieve Gilbeft
from any obligation under this Lease. No liability shall accrue to the United States or the Nation
in case such funds are not appropriated or allotted.

4.33 Taxation. The water subject to this Lease is allocated to the Nation in partial
satisfaction of the Federal reserved water rights of the Nation. The water is a trust asset held in
trust by the United States for the Nation. In entering into this Lease, the Nation and Gilbert have
assumed and relied upon the fact that the water to which the Nation is entitled under the Nation’s

CAP Delivery Contract is a Federal trust resource which would not be subject to taxation.
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Although it is the understanding and intent of the Nation and Gilbert that such water is not
subject to taxation in the first instance, to the extent that any such taxation right or power may
exist, the Nation and Gilbert, on a government to government basis, each agree to refrain from
imposing any tax on this Lease or the Lease Water, or any tax measured by the value of such
water to be delivered under this Lease or the transportation of Lease Water under this Lease.

5. WAIVER OF SOVEREIGN IMMUNITY The Nation waives its sovereign immunity

from suit and Gilbert waives any right it may have to claim that it may not be sued under the
Eleventh Amendment of the United States Constitution, in the United States District Court for
the District of Arizona on any claim or claims which Gilbert and the Nation may have as against
each other, which relate to the interpretation or enforcement of this Lease, and any such claim or
claims shall be brought exclusively in such District Court to the extent the Court othefwise has
jurisdiction. In no event shall the Nation’s liability exceed the amount of consideration paid in
accordance with Article 4.8 herein.

6. DEFAULT If the Nation or Gilbert materially defaults under this Lease, the other
Party, at any time thereafter, without further notice or demand, shall have all remedies available
at law or in equity, including the right to seek specific performance of this Lease. In the event of
litigation between the Nation and Gilbert to enforce this Lease, the prevailing Party in such
action shall be entitled to recover reasonable costs, and expenses of the suit, including, without

limitation, court costs, attorneys’ fees and discovery costs.
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7. GENERAL PROVISIONS

7.1 Invalidity of Agreement. If Gilbert’s right to the delivery and use of the Lease

Water under this Lease is determined to be invalid by a final Judgment of a Federal court entered
over the objection of Gilbert, and Gilbert declines to appeal such judgment, then the Nation shall
refund fo Gilbert within ninety (90) days of said judgment that portion of the payment of
consideration for the number of acre-feet remaining to be delivered pursuant to this Lease at the
time of such determination, together with interest thereon at the rate of four percent (4%) per
annum from the date of the Judgment to date of reimbursement to Gilbert.

7.2 Attorneys’ Fees. The prevailing party in any lawsuit, appeal or other proceeding

brought to enforce or to otherwise implement the terms and conditions of this Lease shall be

entitled to an award of reasonable attorneys’ fees and costs; Provided, however, this provision

shall not apply to the United States.

7.3 Delegation of Responsibility. The Nation agrees that the Seqretary may delegate
operational responsibilities to the Operating Agency. Ther Nation does not cons?nt to the
delegation to the Operating Agency of any Trust responsibilﬁy of the United Siates to the Nation.

7.4  Approval, Consent and Ratification. The Nation, Gilbert and the Secretary, by

execution of this Lease, approve, endorse, consent to and ratify this Lease. ‘
7.5  Counterparts. This Lease may be executed in multiple counterparts, each of
which shall be considered an original and all of which, taken together, shall constitute one

agreement.
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7.6 Notice. Any notice, demand, or request authorized or required to be given or
payment to be made under this Lease shall be deemed properly given or made when received by
the individual(s) designélted below, or five (5) days following deposit in the United States mail,
postage prepaid, addressed as follows:

(a) As to the United States:

The Secretary of the Interior
Department of the Interior
1849 C Street, N.-W.
Washington D.C. 20240

Regional Director

Western Regional Office

Bureau of Indian Affairs

2600 N. Central Avenue, 4™ floor
Phoenix, Arizona 85004

Regional Director

Bureau of Reclamation

Lower Colorado Region

P.O. Box 61470

Boulder City, Nevada 89006-1470

Superintendent

Salt River Agency
10000 E. McDowell Rd.
Scottsdale, AZ 85256

(b) As to the Nation:
President
Fort McDowell Yavapai Nation

P.O.Box 17779
Fountain Hills, AZ 85269-7779
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General Counsel
Fort McDowell Yavapai Nation
P.O. Box 17779
Fountain Hills, AZ 85269-7779

Director of Government Relations
Fort McDowell Yavapai Nation
P.O. Box 17779

Fountain Hills, AZ 85269-7779

(c) As to Gilbert:
Town Manager
Town of Gilbert
50 East Civic Center Drive
Gilbert, Arizona 85296
Town Clerk
Town of Gilbert
50 East Civic Center Drive
Gilbert, Arizona 85296
The designation of the addressee or the address may be changed by notice given in the same

manner as provided in this Article for other notices.

7.7 Governing Law. This Lease shall be governed in accordance with applicable

Federal law. To the extent that Federal law provides no controlling precedent, the Court shall
apply Arizona law as its choice of law.

7.8  Waiver. No waiver of any breach of any of the terms or conditions of this Lease
shall be construed as a waiver of any subsequent breach of the same or other terms or conditions
of this Lease.

7.9  Severability. If any term or provision of this Lease is held to be unenforceable or

invalid by a court of competent jurisdiction, that term or provision shall be severable from the
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remainder of this Lease and shall not affect or render invalid any other term or provision of this
Lease. |

7.10  Construction and Effect. This Lease and each of its provisions are to be
construed fairly and reasonably and not strictly for or against any party hereto. The Section titles

used in this Lease are for convenience only and shall not be considered in the construction of this

Lease.

7.11  Assignment Limited - Successors and Assigns Obligated. Each of the terms

and conditions of this Lease shall apply to and bind the Parties and their successors and assigns,
but no assignment or tfansfer of this Lease or any interest therein by any party shall be valid until
approved in writing by all other signatories to this Lease.

7.12 Third Party Beneficiaries. There shall be no third party beneficiaries of this
Lease.

7.13 Good Faith Negotiations. This Lease has been negotiated in good faith and all of
the Parties agree that no information exchanged or offered, or compromises made, in the course
of negotiating this Lease may be used as either evidence or argument by any party to this Lease in
any legal or administrative proceeding other than a proceeding for the interpretation or

enforcement of this Lease.

7.14  Further Instrument and Acts. Each Party will, whenever and as often as it shall

be requested to do so by either or both of the others, perform such acts and cause to be executed,
acknowledged or delivered any and all such further instruments and documents as may be

necessary or proper, in the reasonable opinion of the requesting party, in order to carry out the
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intent and purpose of this Lease.

7.15 Refusal to Accept Delivery. In the event Gilbert fails or refuses to accept
delivery of the quantity of water available for delivery to and required to be acceptedy by it
pursuant to this Lease, or in the event Gilbert fails to submit a schedule for delivery as provided
in this Lease, said failure or refusal shall not relieve Gilbert of its obligation to make tﬁe
payments required in this Lease, including payments outlined in Article 4.8 due to the Nation.

7.16 Charge for Late Payments. rGilbert shall pay a late payment charge on
installments or charges which are received after the due date. The late payment charge
percentage rate calculated by the Department of the Treasury and published quarterly in the
Federal Register shall be used; Provided, that the late payment charge percentage rate shall not be
less than 0.5 percent per month. The late payment charge percentage rate applied on an overdue
payment shall remain in effect until payment is received. The late payment rate for a 30-day
period shall be determined on the day immediately following the due date and shall be applied to
the overdue payment for any portion of the 30-day period of delinquency. In the case of partial
late payments, the amount received shall first be applied to the late charge on the overdue

payment and then to the overdue payment.
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IN WITNESS WHEREOF, the Parties have executed this Lease on the dates shown below.

THE UNITED STATES OF AMERICA

BUREAU OF INDIAN AFFAIRS

. LS e

Its: Q.-«Z—«a\oéa.& B \\.'zu:}er

Date: 1//24//0
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THE UNITED STATES OF AMERICA

BUREAWOF RECLAMATION

y
/ rd

Its: 73{961/ onall. ), iredtar

Date: )4 —14-10

APPROVED AS TO
LEGAL SUFFICIENCY:

Katherine Ott Verburg
Field Solicitor
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FORT MCDOWELL YAVAPAI NATION

By %P . %@ﬂﬁ\

Its: ﬂ/?/ SorL054/ /
Date: ] & O

W%%M_

Secretary

APPROVED AS TO FORM:

%,A/

Its: Special Co
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Town Clerk

APPROVED AS TO FORM:

REN@ P

Town Attorney

TOWN OF GILBERT

«M&&

Its: MA\'OIL

Date: Wz [0
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Hilary Hirsch, Economic Development Administrator, 503-6873
MEETING DATE: December 1, 2016

SUBJECT: Review and Consider Adoption of a Resolution Approving a Development
Agreement Between the Town of Gilbert and Silent-Aire USA, Inc.

STRATEGIC INITIATIVE: Economic Development

RECOMMENDED MOTION

A motion to adopt a resolution approving a Development Agreement with Silent-Aire USA, Inc.
authorize $440,000 in Economic Development Reserve contingency; authorize the transfer of
$500,000 from st095 (Williamsfield Road — UPRR to Power) and $320,000 from st129 (Gilbert
and Guadalupe Intersection) to st174, Mustang Road; and authorize the Mayor to execute the
required documents.

BACKGROUND/DISCUSSION

Silent-Aire USA, Inc. currently operates the USA headquarters division and manufacturing in
Gilbert, Arizona. The operations and manufacturing offices are housed at 1145 W Gary Avenue.
Silent-Aire’s current facility is not large enough to accommodate their growth and adjacent
property is not available to expand the building. Silent-Aire has explored expansion
opportunities to expand in Gilbert and adjacent cities. Silent-Aire has identified the Park Lucero
development located at 280 East Germann Road in Gilbert, Arizona as a location where they
would like to relocate and expand their USA headquarters and manufacturing operations. This
would be a 146,000 +/- square-foot manufacturing facility.

A proposed Development Agreement has been negotiated by the Town of Gilbert and Silent-Aire
for the purpose of providing certain incentives to continue its operations in Gilbert and to expand
those operations and workforce. Under the Development Agreement, Silent-Aire will retain 200
existing jobs and add at least 225 qualified new jobs over the term of the agreement, although
projections for actual job creation are much higher. Additionally, Silent-Aire will invest, or cause
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to be invested, over $16 million of new capital in Gilbert during the term of this Agreement in
new building construction, tenant improvements, and furniture, fixtures, and equipment.

Gilbert retained Applied Economics, an independent firm, to prepare an economic impact
analysis which demonstrates that Silent-Aire could create an economic impact of $1.38 billion
for Gilbert over the next ten (10) years, including a $690.1 million impact from the expansion.
Additionally, the continued operations and expansion of its Gilbert operation would directly and
indirectly support an estimated 635 jobs (including 425 direct jobs) and generate close to $27.2
million in annual personal income in the Town.

If Silent-Aire is not able to expand in Gilbert, the alternative would be to move 200 existing jobs
from Gilbert to another city. Under this alternative scenario, Gilbert would experience a
cumulative negative economic impact of $686.7 million over the next ten years, coupled with a
loss of 200 direct jobs and 99 indirect and induced jobs.

The Development Agreement was reviewed for form by Michael Hamblin, Town Attorney.

FINANCIAL IMPACT

The estimated cost to Gilbert is a maximum of $1,436,513. Of this amount, $816,400 are costs
that Gilbert would incur to improve Mustang Road, regardless of this project. The remaining
costs are associated with Development Incentives. Gilbert will reimburse the actual costs of
improvements depicted on the attached “Exhibit A”. The chart below provides a detail of the
costs:

Economic

Description CIP Funding Development Reserve Asset Value

Road Segment Al $129,300

Road Segment A2 $479,100

Road Segment B (1/3 Costs) $66,533

Road Segment C $208,000 $208,000

Plan Review, Permitting and Inspection Fees $10,504

Development Fees (Not SDF) $153,826

Land for Road $181,250
Total $816,400 $438,863 $181,250

Funding in the amount of $440,000 for the ED Incentives would come from the ED Reserve
contingency. The funding for the CIP portion of the project is proposed to come from savings on
projects st095 and st129. These projects are closing out and have come in under budget and
would allow $500,000 to be transferred from st095 and $320,000 from st129. This would be
transferred into project st1 74, Mustang Road — SR202 to Germann.

The financial impact was reviewed by Laura Lorenzen, Management and Budget Analyst.
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STAFF RECOMMENDATION

Staff recommends adoption of resolution XXXX
Respectfully submitted,

Hilary Hirsch
Economic Development Administrator
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Approved By Approval Date

Jennifer Graves 11/21/2016 12:42 PM
Michael Hamblin 11/21/2016 3:59 PM
Laura Lorenzen 11/21/2016 7:17 PM
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RESOLUTION NO.

A RESOLUTION OF THE COMMON COUNCIL OF THE
TOWN OF GILBERT, ARIZONA, APPROVING AND
AUTHORIZING THE MAYOR TO EXECUTE A
DEVELOPMENT AGREEMENT WITH SILENT-AIRE

USA, INC., AN ARIZONA CORPORATION, AND PARK
LUCERO III, L.P., A DELAWARE LIMITED PARTNERSHIP,
RELATED TO THE DEVELOPMENT OF PROPERTY IN THE
TOWN; AND PROVIDING FOR REPEAL OF CONFLICTING
RESOLUTIONS.

WHEREAS, A.R.S. § 9-500.05 authorizes the Town of Gilbert to enter into
development agreements related to the development of property in the Town; and

WHEREAS, the property subject to the Development Agreement attached as
Exhibit A is located within the Town of Gilbert; and

WHEREAS, development of the property subject to the Development Agreement
will further the economic development and other goals of the Town of Gilbert; and

WHEREAS, the Town Council of the Town of Gilbert finds that entering into
said Development Agreement is in the best interest of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND COMMON
COUNCIL OF THE TOWN OF GILBERT, ARIZONA, that the Development Agreement
between the Town of Gilbert and Silent-Aire USA, Inc., an Arizona Corporation, and Park
Lucero III, L.P., a Delaware limited partnership, attached hereto as Exhibit A, be and is hereby
approved and the Mayor is authorized and directed to execute said Development Agreement; and

FURTHER RESOLVED, that the Town Manager be and he is hereby authorized
to take all actions necessary to carry out the Development Agreement in accordance with its
terms and intent; and

FURTHER RESOLVED, that the Town Clerk be and she is hereby authorized and

directed to record a copy of the Development Agreement with the Maricopa County Recorder in
accordance with the terms of the Agreement.
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Resolution No.
Page 2 of 2

FURTHER RESOLVED, that all resolutions and parts of resolutions in conflict
with this Resolution are hereby repealed.

PASSED AND ADOPTED BY THE COMMON COUNCIL OF THE TOWN OF

GILBERT, ARIZONA THIS DAY OF ,2016.
AYES:
NAYES: ABSENT:
EXCUSED: ABSTAINED:
APPROVED this _ day of ,2016.

Jenn Daniels, Mayor

ATTEST:

Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

L. Michael Hamblin
Town Attorney

LMH/ms: 11/21/2016
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WHEN RECORDED RETURN TO:

Town of Gilbert

Attn: Town Clerk

50 East Civic Center Drive
Gilbert, Arizona 85296

DEVELOPMENT AGREEMENT

TOWN OF GILBERT, ARIZONA,
an Arizona municipal corporation

AND

SILENT-AIRE USA, INC.
An Arizona corporation

AND

PARK LUCERO III, LP
A Delaware limited partnership

, 2016

LMH/ms Revision 11.21.2016
35167062
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made as of the  day of

, 2016 (the “Effective Date”), by and between the TOWN OF GILBERT,

ARIZONA, an Arizona municipal corporation (the “Gilbert”), and SILENT-AIRE USA INC.,

an Arizona corporation (the “Company”), and PARK LUCERO III, LP, a Delaware limited

partnership (the “Owner of Leased Property”). Gilbert, Company, and Owner of Leased

Property are sometimes referred to herein collectively as the “Parties,” or individually as a
“Party.”

RECITALS

A. The Company is the U.S. member of the Silent-Aire group of companies, a
Canadian based national and international leader in the manufacturing of HVAC equipment for
the Healthcare, Industrial and Data Center industries.

B. As of the date of the Company’s execution of this Agreement, the Company
conducts certain business operations within the incorporated limits of Gilbert, AZ employing
approximately 200 persons who hold Retained Jobs (as hereinafter defined).

C. The Company, in the exercise of its reasonable business discretion, determined
that its existing facilities within Gilbert are inadequate and must relocate to a different site as
expansion at its current site of 1145 West Gary Avenue in Gilbert, Arizona, is not possible.

D. The Owner of Leased Property owns the property set forth in Exhibit A.

E. Gilbert, recognizing the importance of the Company to the community and the
national and international stature of the Company and the derivative benefits that such stature
confers upon Gilbert, has agreed to its undertakings more fully set forth in this Agreement.

E. The Company, under no legal obligation or other compulsion to do so, in reliance
upon the commitments and performance of Gilbert as more fully set forth in this Agreement,
now elects to expand its facilities within the incorporated limits of Gilbert in accordance with
this Agreement, which will constitute legal, bargained-for contractual consideration provided by
the Company to Gilbert.

F. Upon the expansion of the Company and its subsidiaries current
programs/operations as described in this Agreement, not only will the Company retain two
hundred (200) existing jobs within Gilbert with an annual payroll (based on gross cash wages) of
Eight Million Dollars and Zero Cents ($8,000,000.00), but it will add two hundred twenty-five
(225) new jobs by the end of the fifth Year (as hereinafter defined) of this Agreement, for a total
of four hundred twenty-five (425) local jobs and approximately Seventeen Million Dollars and
Zero Cents ($17,000,000.00) in annual payroll (based on gross cash wages) by the end of the
tenth Year of this Agreement.

G. In addition, the Company will invest, or cause to be invested, over Sixteen
Million Dollars and Zero Cents ($16,000,000.00) of new capital in Gilbert during the term of this

1
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Agreement where new capital includes base building construction, tenant improvements, and
furniture, fixtures, and equipment. The new site will be designated as the U.S. Headquarters of
the Company.

H. Gilbert retained Applied Economics, an independent firm, to prepare an economic
impact analysis (“Impact Study”), which demonstrated that the Company could create an
economic impact of $1.38 billion for Gilbert over the next ten (10) years, including a $690.1
million impact from the proposed expansion; and further that the continued operations and
expansion of its current programs in Gilbert would directly and indirectly support an estimated
635 jobs (including 425 direct jobs) and generate $27.2 million in annual personal income in the
Town.

L. If the Company is not able to expand in Gilbert, the Company has represented to
Gilbert that but for the incentives set forth in this Agreement, up to 200 existing jobs would be at
a significant risk of being relocated to a facility outside of Gilbert, Arizona for cost
considerations; this would result in Gilbert experiencing a cumulative negative economic impact
of $686.7 million over the next ten (10) years, coupled with a loss of 200 direct jobs and 99
indirect and induced jobs, according to the Impact Study. These loses could be mitigated by the
sale or rental of the current facility to another owner/tenant.

J. According to the Impact Study, between 2017 and 2026 the Company could
generate a total of $1.7 million in direct and indirect revenues to Gilbert based on 425 direct jobs
and the construction and annual lease payments associated with a 146,000 square-foot
manufacturing facility.

K. Gilbert acknowledges that the expansion of the Company’s current Gilbert
operations is appropriate and beneficial and that such expansion will generate substantial
economic and fiscal benefits for Gilbert. Gilbert also believes that the development of the
Project will generate substantial non-monetary benefits for Gilbert, including, without limitation,
the creation of new manufacturing jobs, and will enhance Gilbert’s reputation as a desirable
community for supporting foreign direct investment.

L. The expansion of the Company’s current operation is of such significance that
Gilbert desires to encourage and facilitate such expansion as described in this Agreement. The
Parties intend that the land uses contemplated by this Agreement are consistent with Gilbert’s
existing General Plan.

M. The Parties understand, acknowledge and agree that this Agreement is a
“Development Agreement” within the meaning of, and entered into pursuant to the terms of,
AR.S. § 9-500.05.

N. The Parties also understand and acknowledge that this Agreement is entered into
accordance with the terms of A.R.S. §9-500.11. The actions taken by Gilbert pursuant to this
Agreement are for economic development activities as that term is used in A.R.S. §9-500.11,
will assist in the creation and retention of jobs, and will, in numerous other ways, improve and
enhance the economic welfare of the residents of Gilbert.

35167062
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AGREEMENTS

1. Agreement of the Parties. In consideration of the foregoing Recitals, and in
further consideration of the mutual promises, payments and performances set forth in this
Agreement, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties agree as more fully set forth below.

2. Definitions.

2.1 “Applicable Law” means all federal, state, county and local laws
(statutory and common law) ordinances, rules, regulations, permit requirements, and all official
policies of Gilbert (provided said policies are publicly available), each of which apply to the
development of the Project as of the date or dates upon which compliance is to be evaluated.

2.2 “Average Annual Wage” means the result of dividing total new jobs into
total new payroll. New jobs and new payroll are calculated above 200 existing jobs and $8
million of existing payroll. New payroll shall be determined by adding the annual gross cash
wage (i.e. all cash compensation paid to employees before deductions, such as base salary and
bonuses).

2.3 “Company” means Silent-Aire USA, Inc. and its permitted successors
and assigns.

2.4 “Company Expansion” means the relocation and expansion of the
Company’s current operation onto the Park Lucero development described on Exhibit A (with an
address of 280 E. Germann Road, Gilbert, Arizona) (sometimes referred to herein as the "Land"
or the "Leased Property"), which includes the construction of an approximately 146,832 square
foot building, and related improvements on the land described on Exhibit A attached hereto.

2.5 “Company Investment” means a capital expenditure by the Company, or
on behalf of the Company, to design and construct the Company Expansion or to acquire or lease
tangible personal property that will be located on the Park Lucero development described on
Exhibit A and used in operating the Company Expansion, but not including lease payments for
the Park Lucero development described on Exhibit A.

2.6 “Costs of Off-Site Improvements” means all soft costs, such as
engineering, design and inspection fees, costs of any required payment and performance or other
bonds, and all hard costs, including costs of labor and materials and contractor’s fees paid or
incurred to construct the Off-Site Improvements; provided, however, that the cost of acquiring
the land dedicated for such Off-Site Improvements and financing costs will not be included in
the Costs of Off-Site Improvements.

2.7  “Effective Date” means the date this Development Agreement is recorded
with the Maricopa County Recorder’s Office.

2.8  “Existing Facilities” means the Company’s existing owned properties in
Gilbert, Arizona, as of the Effective Date, but excludes the Company Expansion.

35167062
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2.9 “Gilbert” means Town of Gilbert, Arizona, an Arizona municipal
corporation.

2.10  “Owner of Leased Property” or “Owner” means Park Lucero III, LP,
owner of the Park Lucero development described on Exhibit A, and its permitted successors and
assigns.

2.11  “Off-Site Improvements” means the improvements to Mustang Drive
described on Exhibit B.

2.12  “Project” means the design and construction of the Company Expansion
in compliance with this Development Agreement and Applicable Law.

2.13  “Qualified New Job” means a job that is filled by an employee and
possesses all of the following characteristics: (i) the job requires a minimum of 1,750 hours per
year based on the employee’s normal work week at the Company Expansion; (ii) the job, when
averaged with all Qualified New Jobs, provides an Average Annual Wage equal to at least
$40,000 during the Term; (iii) the job is filled by an Arizona resident legally authorized to work
in the United States; (iv) the job is filled by a person who has not been employed by the
Company in its Gilbert operations within twelve (12) months before the current date of hire.

2.14  “Retained Jobs” means 200 jobs, held by employees of the Company in
existence on the Effective Date at the Existing Facilities. “Retained Jobs” may include
employees hired to replace an employee who held a Retained Job as of the Effective Date.

2.15 “Term” means the term of this Agreement as set forth in Section 10.6.

2.16  “Year” means 365 days. The first Year shall commence on the Effective
Date.

3. Company Obligations.

3.1 Retained Jobs. Retained Jobs at the Company shall be deemed to total 200
jobs as of the Effective Date. Company shall retain the same number of Retained Jobs from the
Effective Date through the Term of this Agreement.

3.2 Qualified New Jobs. Company shall create at least 225 Qualified New
Jobs in excess of the Retained Jobs prior to the expiration of the Term of this Agreement.

3.4 Company Investment. Starting on the Effective Date through year five (5)
of the Term of this Agreement, the Company’s Investment within Gilbert shall be at least Sixteen
Million Dollars and Zero Cents ($16,000,000.00).

3.5  Annual Report. Thirty (30) days before the anniversary of the Effective
Date each year, Company shall provide, to Gilbert and Owner of Leased Property, records and
signed statement detailing the Company Investment, the amount of Retained Jobs, and the
amount of Qualified New Jobs. The Annual Report shall include the total number of Qualified
New Jobs created and filled during the previous year and the total number of Retained Jobs, the

35167062
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Average Annual Wage for each Retained Job and Qualified New Job reported, and the total
Company Investment as of the date of the certification, including a description of such Company
Investment. Gilbert shall either accept or object to the Annual Report within forty-five (45) days
of receipt. Within said forty-five (45) day period, Gilbert will send to the Company, with a copy
to Owner of Leased Property, either (a) an acknowledgement letter accepting the certifications or
(b) an objection letter noting in detail Gilbert’s reasons for such objection. If the Company does
not receive an acknowledgement or objection letter within said forty-five (45) day period, Gilbert
will be deemed to have accepted the Annual Report and send to Company (with a copy to Owner
of Leased Property) an acknowledgement letter confirming such acceptance upon written request
by the Company. The Company shall report the information required above as it exists on the
last day of the month in which the applicable period ends. When the Company has met its
obligations as described in 10.5, Company will no longer be required to file Annual Reports.

4. Owner of Leased Property Obligations

4.1 Construction of Off-Site Improvements. Subject to the provisions herein,
Owner of Leased Property shall construct the Off-Site Improvements in compliance with
Applicable Laws. With respect to the Off-Site Improvements on Mustang Drive described in
Exhibit B where a portion of the Cost of Off-Site Improvements will be reimbursed by Gilbert,
construction shall comply with applicable bidding requirements and with the requirements of
Exhibit C.

5. Gilbert Obligations.

5.1 Reimbursement for the Cost of Off-Site Improvements.

5.1.1 Gilbert shall use the Gilbert Economic Development Reserve Fund
to reimburse Owner of Leased Property for the Cost of Off-Site Improvements described on
Exhibit B as follows, and in the manner set forth in Exhibit C: Gilbert shall reimburse Owner of
Leased Property one-third (1/3) of the Cost of Off-Site Improvements of Segment B (estimated
to be Sixty-Six Thousand Five Hundred Thirty-Three Dollars and Zero cents ($66,533.00)), one-
half (1/2) of the Cost of Off-Site Improvements of Segment C (estimated to be Two-Hundred
Eight Thousand Dollars and Zero cents ($208,000)), and the cost of plan review, permitting, and
inspection fees associated with the Off-Site Improvements (estimated to be Ten Thousand Five
Hundred Four Dollars and Zero Cents ($10,504.00)).

5.1.2 Gilbert shall use CIP funds to reimburse Owner of Leased Property
for the Cost of Off-Site Improvements described on Exhibit B as follows, and in the manner set
forth in Exhibit C: the Cost of Off-Site Improvements for Segment A (estimated to be Six
Hundred Eight Thousand Four Hundred Dollars and Zero cents ($608,400)) and one-half (1/2) of
the Cost of Off-Site Improvements of segment C (estimated to be Two Hundred Eight Thousand
Dollars and Zero cents ($208,000)). A condition precedent to such reimbursement shall be
compliance with the requirements of Exhibit C and submittal of all required documents
supporting the reimbursement requests. The amounts set forth herein are estimates only and
subject to increase based upon any changes requested or necessitated by Gilbert.

35167062
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5.2 Land for Off-Site Improvements. Gilbert Shall provide approximately
one (1) acre of Gilbert owned land as described on Exhibit D ("Gilbert Lands") for the
construction of the segment C Off-Site Improvements as depicted on Exhibit B. Approximately
one-half (1/2) acre of Gilbert Lands will be used by the Owner of Leased Property to construct
the one-half (1/2) street Off-Site Improvements for segment C as depicted on Exhibit B. The
value of the one-half (1/2) acre of Gilbert Lands is One Hundred Eighty-One Thousand Two
Hundred Fifty Dollars and Zero Cents ($181,250.00). Gilbert hereby grants Owner of Leased
Property an access and construction easement on the Gilbert Lands, and adjacent lands owned by
Gilbert, to enable Owner of Leased Property to construct the Off-Site Improvements, including
staging of construction equipment. In addition, Gilbert agrees to accept dedication of those
portions of the Owner of Leased Property's land upon which the Off-Site Improvements will be
located.

5.3  Permit Fees. Gilbert shall use the Gilbert Economic Development
Reserve Fund to reimburse the Owner of Leased Property for permit and plan review fees
associated with development of the Company Expansion, not to exceed $153,826. Such payment
to be made within sixty (60) days following issuance of certificate of occupancy for Company
Expansion.

5.4  Expedited Plan Review. Gilbert shall process the review of plans for
Company Expansion within six (6) business days of receipt of such plans. Should any
subsequent review be needed, Gilbert shall process those reviews within four (4) business days.
Further, Gilbert shall process the review of plans for Off-Site Improvements within thirteen (13)
business days. Should any subsequent reviews be needed, Gilbert shall process those reviews
within eight (8) business days. For purposes of the Project, any and all expedited fee(s) shall be
waived.

5.5  Limitation of Gilbert Obligations. Notwithstanding anything herein to the
contrary, Gilbert shall not reimburse and/or pay to Company and/or Owner of Leased Property a
combined amount in excess of Eight Hundred Twelve Thousand Three Hundred Dollars and
Zero Cents ($812,300.00), for the Gilbert Obligations described in Section 5.1.1, 5.2, or 5.3, such
amount being the estimated direct revenue benefit for the Company Expansion.

6. Indemnity by the Company.

6.1 Company Indemnification. Company shall indemnify, defend, pay and
hold harmless Gilbert, and its employees, agents, contractors, licensees or assignees (each,
individually, a “Gilbert Indemnified Party,” and collectively, the “Gilbert Indemnified
Parties”), and Owner of Leased Property, and its members, managers, shareholders, directors,
employees, agents, representatives, contractors, licensees, successors and assignees (each,
individually, an "Owner Indemnified Party" and collectively, the "Owner Indemnified Parties")
for, from and against any and all liabilities, suits, obligations, fines, damages, penalties, claims,
costs, charges and expenses, judgments and causes of action including, without limitation,
reasonable attorneys’ fees and disbursements, which may be imposed upon or incurred by or
asserted against any one or more of the Gilbert Indemnified Parties or Owner Indemnified Parties
relating to, arising out of, or in connection with the Company's construction of improvements
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within the Leased Property, or by reason of any statement, information, certificate or other
official representation provided by Company in this Agreement that is false, inaccurate,
misleading or incomplete in any material respect, except to the extent caused by the gross
negligence or willful misconduct of the Gilbert Indemnified Party or Owner Indemnified Party
seeking indemnity hereunder. In the case of any claim, action or proceeding is made or brought
against any of the Gilbert Indemnified Parties or Owner Indemnified Parties by reason of any of
the foregoing events, then Company, upon prompt written notice from the Gilbert Indemnified
Party or Owner Indemnified Party, as applicable, will, at Company’s sole cost and expense, resist
or defend such claim, action or proceeding, in the Gilbert Indemnified Party’s or Owner
Indemnified Party's name (as applicable), if necessary, by counsel approved, in writing, by the
Gilbert Indemnified Party or Owner Indemnified Party (as applicable), such approval not to be
unreasonably withheld or delayed.

6.2  Gilbert Indemnification. Gilbert shall indemnify, defend, pay and hold
harmless Company, and its employees, agents, contractors, licensees or assignees (each,
individually, a “Company Indemnified Party,” and collectively, the “Company Indemnified
Parties”) and Owner of the Leased Property and the Owner Indemnified Parties for, from and
against any and all liabilities, suits, obligations, fines, damages, penalties, claims, costs, charges
and expenses, judgments and causes of action including, without limitation, reasonable
attorneys’ fees and disbursements, which may be imposed upon or incurred by or asserted
against any one or more of the Company Indemnified Parties or Owner Indemnified Parties by
reason of any statement, information, certificate or other official representation provided by
Gilbert in this Agreement that is false, inaccurate, misleading or incomplete in any material
respect, except to the extent caused by the gross negligence or willful misconduct of the
Company Indemnified Party Owner Indemnified Party seeking indemnity hereunder. In the case
of any claim, action or proceeding is made or brought against any of the Company Indemnified
Parties or Owner Indemnified Parties by reason of any of the foregoing events, then Gilbert,
upon prompt written notice from the Company Indemnified Party or Owner Indemnified Party
(as applicable) will, at Gilbert’s sole cost and expense, resist or defend such claim, action or
proceeding, in the Company Indemnified Party’s Owner Indemnified Party's (as applicable)
name, if necessary, by counsel approved, in writing, by the Company Indemnified Party or
Owner Indemnified Party (as applicable), such approval not to be unreasonably withheld or
delayed.

6.3 Owner of Leased Property Indemnification. Owner of Leased Property
shall indemnify, defend, pay and hold harmless Company, and its employees, agents, contractors,
licensees or assignees (each, individually, a “Company Indemnified Party,” and collectively, the
“Company Indemnified Parties”) and Gilbert, and its employees, agents, contractors, licensees
or assignees (each, individually, a “Gilbert Indemnified Party,” and collectively, the “Gilbert
Indemnified Parties”), from and against any and all liabilities, suits, obligations, fines, damages,
penalties, claims, costs, charges and expenses, judgments and causes of action including, without
limitation, reasonable attorneys’ fees and disbursements, which may be imposed upon or
incurred by or asserted against any one or more of the Company Indemnified Parties or Gilbert
Indemnified Parties by reason of any statement, information, certificate or other official
representation provided by Owner of Leased Property in this Agreement that is false, inaccurate,
misleading or incomplete in any material respect, except to the extent caused by the gross
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negligence or willful misconduct of the Company Indemnified Party or Gilbert Indemnified
Party seeking indemnity hereunder. In the case of any claim, action or proceeding is made or
brought against any of the Company Indemnified Parties or Gilbert Indemnified Parties by
reason of any of the foregoing events, then Owner of Leased Property, upon prompt written
notice from the Company Indemnified Party or Gilbert Indemnified Party (as applicable) will, at
Owner of Leased Property’s sole cost and expense, resist or defend such claim, action or
proceeding, in the Company Indemnified Party’s or Gilbert Indemnified Party's (as applicable)
name, if necessary, by counsel approved, in writing, by the Company Indemnified Party or
Gilbert Indemnified Party (as applicable), such approval not to be unreasonably withheld or
delayed.

6.4  No Representation as to Tax Treatment or Characterization. No Party has
made any representation of any nature to any other Party (and each Party hereby expressly so
disclaims any such representation) with respect to the treatment or characterization of any aspect
of this Agreement, or any act performed or omitted under any federal or state tax laws or
regulations, any accounting rules or regulations, or any similar rules, regulations, doctrines,
requirements or standards.

7. Gilbert Representations. Gilbert represents and warrants to the other Parties
that, as of the Effective Date:

7.1 Gilbert’s execution, delivery and performance of this Agreement have
been duly authorized and agreed to in compliance with the procedural requirements of Gilbert
Code and Arizona Open Meeting Law.

7.2 All Gilbert consents and approvals necessary to the execution, delivery
and performance of this Agreement have been obtained, and no further action needs to be taken
in connection with such execution, delivery and performance. Gilbert knows of no litigation,
proceeding, initiative, referendum, investigation or threat of any of the same contesting the
powers of Gilbert or its officials with respect to this Agreement that has not been disclosed in
writing to the Parties.

7.3 The execution, delivery and performance of this Agreement by Gilbert is
not prohibited by, and does not conflict with, any other agreements, instruments, judgments or
decrees to which Gilbert is a party or is otherwise subject.

7.4  Gilbert has been assisted by counsel of its own choosing in connection
with the preparation and execution of this Agreement.

8. Company Representations. The Company represents and warrants to the other
Parties that, as of the Effective Date:

8.1 The Company has the full right, power and authorization to enter into and

perform this Agreement and all of the obligations and undertakings of the Company under this
Agreement, and the execution, delivery and performance of this Agreement by the Company has
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been duly authorized and agreed to in compliance with the organizational documents of the
Company.

8.2 But for the agreements set forth in this Agreement, Company would not be
expanding its operations to Park Lucero development described on Exhibit A.

8.3  All consents and approvals necessary to the execution, delivery and
performance of this Agreement have been obtained, and no further action needs to be taken in
connection with such execution, delivery and performance.

8.4  The Company knows of no litigation, proceeding or investigation pending
or threatened against or affecting the Company, which could have a material adverse effect on
the Company's performance under this Agreement that has not been disclosed in writing to the
other Parties.

8.5 The execution, delivery and performance of this Agreement by the
Company is not prohibited by, and does not conflict with, any other agreements, instruments,
judgments or decrees to which the Company is a party or to which the Company is otherwise
subject.

8.6  The Company has not paid or given, and will not pay or give, any third
party any money or other consideration for obtaining this Agreement other than normal costs of
conducting business and costs of professional services such as the services of consultants,
brokers, architects, engineers and attorneys.

8.7  The Company has been assisted by counsel of its own choosing in
connection with the preparation and execution of this Agreement.

0. Owner of Leased Property Representations. The Owner of Leased Property
represents and warrants to the other Parties that, as of the Effective Date:

9.1 The Owner has the full right, power and authorization to enter into and
perform this Agreement and all of the obligations and undertakings of Owner under this
Agreement, and the execution, delivery and performance of this Agreement by Owner has been
duly authorized and agreed to in compliance with the organizational documents of Owner.

9.2 All consents and approvals necessary to the execution, delivery and
performance of this Agreement by Owner have been obtained, and no further action needs to be
taken in connection with such execution, delivery and performance.

9.3 The Owner knows of no litigation, proceeding or investigation pending or
threatened against or affecting the Owner, which could have a material adverse effect on the
Owner’s performance under this Agreement that has not been disclosed in writing to the other
Parties.
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9.4  The execution, delivery and performance of this Agreement by the Owner
is not prohibited by, and does not conflict with, any other agreements, instruments, judgments or
decrees to which the Owner is a party or to which the Owner is otherwise subject.

9.5  The Owner has not paid or given, and will not pay or give, any third party
any money or other consideration for obtaining this Agreement other than normal costs of
conducting business and costs of professional services such as the services of consultants,
brokers, architects, engineers and attorneys.

9.6 The Owner has been assisted by counsel of its own choosing in connection
with the preparation and execution of this Agreement.

10.  Default, Remedies and Compliance

10.1  Failure to Make the Required Investment. If the final Annual Report to be
made before the tenth (10™) anniversary of the Effective Date, as described in Section 3.5,
indicates that Company has not made the Company Investment as described in Section 3.4,
Company shall repay to Gilbert Two Hundred Thirty-Three Thousand One Hundred Forty-Three
and Fifty Cents ($233,143.50), which is the estimated value of one-half of the Off-Site Land and
Improvements, as described in Section 5.1.1 and Section 5.2.

10.2  Failure to Meet the Requirements for Retained and New Jobs. If the final
Annual Report to be made before the tenth (10™) anniversary of the Effective Date as described
in Section 3.5 indicates that Company has not shown job totals of 425 or more for at least three
(3) Annual Reports as described in Section 3.5, Company shall repay to Gilbert the remaining
liability as described in Section 10.3.

10.3  Limitation of Liability. As the Company meets its obligations as detailed
on the Annual Report, as described in Section 3.5, the amount of liability the Company is
responsible for will be reduced. When the Company Investment, as detailed in Section 3.4, has
been met, the liability will be reduced by Two Hundred Thirty-Three Thousand One Hundred
Forty-Three Dollars and Fifty Cents ($233,143.50). The remaining liability will be reduced by
One Hundred Twenty-Eight Thousand Nine Hundred Ninety Dollars ($128,990.00) each year the
Company files an Annual Report that shows the total number of jobs is 425 or more.
Notwithstanding anything herein to the contrary, Company shall not be required to reimburse
and/or pay to Gilbert an amount in excess of the actual amount of benefit to which the Company
may be entitled under this Agreement, as detailed in Sections 5.1.1, 5.2, and 5.3, with such
amount estimated to be Six Hundred Twenty Thousand One Hundred Thirteen Dollars and Zero
Cents ($620,113.00).

10.4  Failure to Perform Gilbert Obligations. The failure of Gilbert to perform
its payment obligations in Section 5.1 or Section 5.3 of this Agreement, or to perform any other
obligations under this Agreement, within thirty (30) days following written notice thereof shall
be deemed a default and entitle Company and/or Owner of Leased Property to the remedies
provided herein, at law and in equity, including filing suit to recover from Gilbert the amounts
owed to Owner of Leased Property hereunder.
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10.5 Compliance. The Company will have met its obligation under this contract
when the following has occurred: (i) The Company details in an Annual Report as described in
Section 3.5 that the Company has made the Company investment as described in Section 3.4, and
(i1) three (3) Annual Reports indicate that the total number of jobs is 425 or more.

10.6 Term and Extension. The Term of this Agreement is ten (10) years. If at
the final Annual Report due before the tenth (IOth) anniversary, the Company has not met the
New Job creation and Retained Jobs retention requirements of Section 10.2, the Term is
automatically extended for twelve (12) months. Notwithstanding anything to the contrary herein,
the Parties agree that any and all obligations or liability of Owner of Leased Property under this
Agreement shall terminate and be of no further force or effect upon the Final Acceptance Date
(as defined in Exhibit C).

11. Miscellaneous Provisions.

11.1  Governing Law; Choice of Forum. This Agreement shall be deemed to be
made under, shall be construed in accordance with, and shall be governed by the substantive
laws of the State of Arizona (without reference to conflict of law principles). Any action brought
to interpret, enforce or construe any provision of this Agreement shall be commenced and
maintained in the Superior Court of the State of Arizona in and for the County of Maricopa (or,
as may be appropriate, in the Justice Courts of Maricopa County, Arizona, or in the United States
District Court for the District of Arizona). The Parties irrevocably consent to jurisdiction and
venue in such courts for such purposes and agree not to seek transfer or removal of any action
commenced in accordance with the terms of this Section 11.1.

11.2 Restrictions on Assignment and Transfer.

11.2.1 No assignment, conveyance, transfer, encumbrance, hypothecation,
pledge or other impairment of a Party’s rights under this Agreement (each, a “Transfer”) shall
occur or be permitted without the prior written consent of the other Parties, which consent may
be given or withheld in the other Parties’ sole and unfettered discretion. Any Transfer in
violation of this Section 11.2 shall be void, and not voidable, and shall vest no rights in the
purported transferee or assignee. Notwithstanding the foregoing, Owner may assign its rights
and obligations hereunder.

11.2.2 Notwithstanding the foregoing, the restrictions on Transfer shall
not apply with respect to: (a) the Project financing; (b) the exercise of any remedies by any
lender under the Project financing documents; (c) the conveyance of all or any portion of the
Property by Company to a wholly-owned subsidiary; (d) a Corporate Succession (as hereinafter
defined), so long as the Company’s successor-in-interest expressly assumes the obligations under
this Agreement. For the purposes of this Agreement, the term “Corporate Succession” means
(1) a sale or transfer of all or substantially all of the Company’s business assets, (ii) a change in
the form of business entity through which the Company conducts its business, (ii1) the merger or
consolidation of the Company, or (iv) the acquisition of all of the shares of the Company by
another entity. The Company shall promptly notify Gilbert in writing of any event of Corporate
Succession. No voluntary or involuntary successor in interest of Company shall acquire any
rights or powers under this Agreement except as expressly authorized in this Section 9.2.2, and
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any Transfer in violation of the provisions of this Section 11.2.2 shall be void and shall vest no
rights in the purported transferee.

11.3  Limited Severability. The Parties each believe that the execution, delivery
and performance of this Agreement are in compliance with all Applicable Laws. However, in
the unlikely event that any provision of this Agreement is declared void or unenforceable (or is
construed as requiring Gilbert to do any act in violation of any Applicable Law, constitutional
provision, law, regulation, Town of Gilbert code or Town of Gilbert charter), such provision
shall be deemed severed from this Agreement and this Agreement shall otherwise remain in full
force and effect; provided that, if practical and legally permitted, this Agreement shall
retroactively be deemed reformed to the extent reasonably possible in such a manner so that the
reformed agreement (and any related agreements effective as of the same date) provide
essentially the same rights and benefits (economic and otherwise) to the Parties as if such
severance and reformation were not required; and further provided that in no event shall Gilbert
be required to borrow funds, extend credit, make any expenditure from its General Fund, or take
any other action determined by the Town of Gilbert Attorney to be a violation of any Applicable
Law. Unless prohibited by any Applicable Law, the Parties further shall perform all acts and
execute all amendments, instruments and consents necessary to accomplish and to give effect to
the purposes of this Agreement, as reformed.

11.4  Construction. The terms and provisions of this Agreement represent the
results of negotiations between the Parties, each of which has been, or has had the opportunity to
be, represented by counsel of its own choosing, and none of which has acted under any duress or
compulsion, whether legal, economic or otherwise. Consequently, the terms and provisions of
this Agreement shall be interpreted and construed in accordance with their usual and customary
meanings, and the Parties each hereby waive the application of any rule of law which would
otherwise be applicable in connection with the interpretation and construction of this Agreement
that ambiguous or conflicting terms or any other provisions contained in this Agreement shall be
interpreted or construed against the Party who prepared or whose attorney prepared, or
participated in the preparation of, the executed Agreement or any earlier draft of the same.

11.5 Notices.

11.5.1 Addresses. Except as otherwise required by law, any notice
required or permitted under this Agreement shall be in writing and shall be given by personal
delivery, or by deposit in the United States mail, certified or registered, return receipt requested,
postage prepaid, addressed to the Parties at their respective addresses set forth below, or at such
other address as a Party may designate in writing pursuant to the terms of this Section, or by
telecopy facsimile machine (provided a copy is also delivered by another method permitted
herein), or by any nationally recognized express or overnight delivery service (e.g. Federal
Express or UPS), delivery charges prepaid:

If to Gilbert: Town of Gilbert
Attn: Town Manager
50 East Civic Center Drive
Gilbert, Arizona 85296
Telephone: (480) 503-6864
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Facsimile: (480) 497-4943

With required copies to: L. Michael Hamblin, Esq.
Town Attorney
50 East Civic Center Drive
Gilbert, Arizona 85296
Telephone: (480) 503-6027
Facsimile: (480) 497-4943

If to the Company: Silent-Aire USA, Inc.
Attn:
1145 West Gary Avenue
Gilbert, AZ 85233
Telephone:
Facsimile:

With required copies to: Law Offices of Garry D. Hays
2198 E. Camelback Road, Suite 305
Phoenix, AZ 85016
Telephone: (602) 308-0579

If to the Owner of Leased Property Park Lucero III, L.P.
c/o Trammell Crow Company
2231 East Camelback Road, Suite 102
Phoenix, AZ 85016
Attn: Catherine Thuringer
Telephone: (602) 222-4000
Facsimile: (602) 285-3141

With required copies to: Reinhart Boerner Van Deuren, s.c.
16220 North Scottsdale Road, Suite 205
Scottsdale, AZ 85254
Attn: William Shroyer
Telephone: (480) 860-0414, ext 1
Facsimile: (414) 298-8097

11.5.2 Effective Date of Notices. Any notice sent by United States Postal
Service certified or registered mail shall be deemed to be effective the earlier of the actual
delivery, or three (3) business days after deposit in a post office operated by the United States
Postal Service. Any notice sent by a recognized national overnight delivery service shall be
deemed effective one (1) business day after deposit with such service. Any notice personally
delivered or delivered through a same-day delivery/courier service shall be deemed effective
upon its receipt or refusal to accept receipt by the addressee. Any notice sent by telecopy
facsimile machine shall be deemed effective upon confirmation of the successful transmission
by the sender's telecopy facsimile machine. Any Party may designate a different person or
entity or change the place to which any notice shall be given as herein provided.
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11.6 Time of the Essence. Time is of the essence of this Agreement and each
provision hereof.

11.7  Section Headings. The Section headings contained in this Agreement are
for convenience in reference only and are not intended to define or limit the scope of any
provision of this Agreement.

11.8 Attorneys’ Fees and Costs.

11.8.1 Attorney’s Fees. Company and Gilbert have been assisted by
counsel of its own choosing in connection with the preparation, negotiation and execution of this
Agreement. Each party shall be solely responsible its own counsel’s fees in connection with the
preparation, negotiation and execution of this Agreement.

11.8.2 Prevailing Party. In the event of a default under this
Agreement by any Party (or commencement of a declaratory action to declare the respective
rights and liabilities of one or more Parties hereto) and commencement of a subsequent legal
action in an appropriate forum, the prevailing Party or Parties in any such action shall be entitled
to reimbursement from the non-prevailing Party or Parties of its reasonable attorney’s fees, court
costs, and expenses, including, but not limited to, its costs of expert witnesses, transportation,
lodging and meal costs of the parties and witnesses, costs of transcript preparation and other
reasonable and necessary direct and incidental costs of such dispute, as determined by the court
and not the jury.

11.9 Defense of Actions. The Parties will reasonably cooperate with each other
in the event of any proceeding or litigation challenging the authority of Gilbert to enter into or
perform any of its obligations hereunder, or with respect to any action by a third party in which
Gilbert is a party and the validity or enforceability of any term or provision of this Agreement is
challenged. Notwithstanding the foregoing, each Party shall bear its own attorney’s fees and
expenses incurred on such defense or in the performance of its obligations under this Section
11.9. The severability and reformation provisions of Section 11.3 shall apply in the event of any
successful challenge to this Agreement.

11.10 Waiver. Without limiting any other provision of this Agreement, the
Parties agree that neither the failure nor the delay of any Party to exercise any right, remedy,
power or privilege under this Agreement shall operate as a waiver of such right, remedy, power
or privilege, nor shall any single or partial exercise of any right, remedy, power or privilege
preclude any other or further exercise of the same or of any other right, remedy, power or
privilege, nor shall any waiver of any right, remedy, power or privilege with respect to any
occurrence be construed as a waiver of such right, remedy, power or privilege with respect to any
other occurrence. No waiver shall be effective unless it is in writing and is signed by the Party
asserted to have granted such waiver.

11.11 Third Party Beneficiaries. No person or entity shall be a third party
beneficiary to this Agreement, except for permitted transferees, assignees, or lenders to the
extent that they assume or succeed to the rights and/or obligations of a Party under this
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Agreement, and except that the indemnified parties (if any) referred to in the indemnification
provisions of this Agreement shall be third party beneficiaries of such indemnification
provisions.

11.12 Exhibits and Recitals. The Parties agree that all references to this
Agreement include all Exhibits designated in and attached to this Agreement and listed below,
each of which is incorporated in this Agreement and made an integral part of this Agreement for
all purposes. The Recitals to this Agreement are also incorporated in this Agreement and made
an integral part of this Agreement for all purposes; provided, however, to the extent that the
Recitals include projections of future business results or financial matters, the Company does not
currently represent that such events can or will necessarily occur.

11.13 Integration. Except as expressly provided herein, this Agreement
constitutes the entire agreement among the Parties with respect to the subject matter hereof and
supersedes any prior agreement, understanding, negotiation or representation regarding the
subjects covered by this Agreement.

11.14 Further Assurances. Without limiting any other provision of this
Agreement, each Party agrees to perform such other and further acts and to execute and deliver
(and acknowledge if appropriate) such additional agreements, documents, affidavits,
certifications, acknowledgments and instruments as any other Party may reasonably require to
consummate, evidence, confirm or carry out the matters contemplated by this Agreement or
confirm the status of (a) this Agreement as in full force and effect and (b) the performance of the
obligations hereunder at any time during its Term.

11.15 Business Days. If the last day of any time period stated in this Agreement
or the date on which any obligation to be performed under this Agreement shall fall on a
Saturday, Sunday or legal holiday, then the duration of such time period or the date of
performance, as applicable, shall be extended so that it shall end on the next succeeding day
which is not a Saturday, Sunday or legal holiday.

11.16 Consents and Approvals. Wherever this Agreement requires or permits
the consent or approval of a Party to any act, document, use or other matter, such consent or
approval shall be given or denied by such Party in its reasonable discretion, unless this
Agreement expressly provides otherwise.

11.17 Covenants Running With Land; Inurement. The covenants, conditions,
terms and provisions of this Agreement relating to section 4.1 and 5.1 shall run with the Property
and shall be binding upon, and shall inure to the benefit of the Owner and Gilbert and their
respective permitted successors and assigns with respect to such Property. Wherever the term
“Party,” or the name of any particular Party, is used in this Agreement, such term shall include
any such Party's permitted successors and assigns.

11.18 Recordation. The Owner of Leased Property has consented to the
recordation of this Agreement. Within ten (10) days after this Agreement has been approved by
Gilbert and executed by Gilbert, the Company, and Owner, Gilbert shall cause this Agreement to
be recorded in the Official Records of Maricopa County, Arizona at Gilbert’s sole cost and
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expense. Promptly after expiration of this Agreement, Gilbert shall record a Notice of
Termination of this Agreement its sole cost and expense.

11.19 Amendment. No change or addition is to be made to this Agreement
except by written amendment executed by the Parties. Within ten (10) days after any
amendment to this Agreement, such amendment shall be recorded in the Official Records of
Maricopa County, Arizona. Upon amendment of this Agreement, references to this
“Agreement” shall mean the Agreement as amended.

11.20 Good Faith of Parties. Except where any matter is expressly stated to be
in the sole discretion of a Party, in performance of this Agreement or in considering any
requested extension of time, the Parties agree that each will act in good faith and will not act
unreasonably, arbitrarily or capriciously and will not unreasonably withhold, delay or condition
any requested approval, acknowledgment or consent.

11.21 Swurvival. All indemnifications (if any) contained in this Agreement shall
survive the execution and delivery of this Agreement, the closing of any transaction
contemplated herein, and the rescission, cancellation, expiration or termination of this
Agreement upon the terms and for the period set forth in such indemnification sections.

11.22 Nonliability of Gilbert’s Officials and of Partners, etc. of Company or
Owner. No Town of Gilbert Council member, or official, representative director, agent, attorney
or employee of Gilbert shall be personally liable to any of the other Parties hereto, or to any
successor in interest to any of the other Parties, in the event of any non-performance, breach or
default by Gilbert, or for any amount which may become due to any of the other Parties or their
successors, or with respect to any obligation of Gilbert under the terms of this Agreement.
Notwithstanding anything contained in this Agreement to the contrary, the liability of the
Company under this Agreement shall be limited solely to the assets and earnings of the Company
and shall not extend to or be enforceable against the individual assets of any of the individuals or
entities who are shareholders, officers or directors of the Company. Notwithstanding anything
contained in this Agreement to the contrary, the liability of the Owner under this Agreement
shall be limited solely to the assets and earnings of Owner and shall not extend to or be
enforceable against the individual assets of any of the individuals or entities who are
shareholders, members, managers, officers, employees or directors of Owner.

11.23 Conflict of Interest Statute. This Agreement is subject to the provisions of
A.R.S. § 38-511 as of the Effective Date. Under A.R.S. § 38-511, Gilbert may cancel any
contract to which it is a party within three (3) years after its execution, without penalty or further
obligation, if any person significantly involved in initiating, negotiating, securing, drafting or
creating the contract on behalf of Gilbert is, at any time while the contract or any extension
thereof is in effect, an employee or agent or any other party to the contract in any capacity or a
consultant to any other party to the contract with respect to the subject matter of the contract. In
the event Gilbert elects to exercise its right under A.R.S. § 38-511, Gilbert agrees to immediately
give notice of such election to the Company.
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11.24 Records Retention. The Company shall retain all data, books and other
records relating to this Agreement (“Records”) for a period of not less than three (3) years after
the expiration of this Agreement or earlier termination of the Agreement. All Records shall be
subject to inspection and audit by Gilbert at reasonable times. Upon request, the Company shall
produce the original of any or all such Records at Gilbert’s office.

11.25 Compliance with the Law. The Parties shall promptly execute and comply
with all federal, state, county and Town of Gilbert laws, statutes, rules, orders, building codes,
fire codes, ordinances, and regulations applicable to the Project. As required, the Parties shall
promptly execute and comply with A.R.S. § 41-440, immigration laws and E-Verify
requirements. The Parties warrants compliance with all federal immigration laws and
regulations relating to employees and further warrants its compliance with A.R.S. § 23-214. A
breach of the Company’s or the Owner’s warranty regarding compliance with immigration laws
and regulations shall be deemed a material breach of this Agreement (by the applicable party)
and Gilbert, in such event, may terminate this Agreement; provided, however, that Gilbert shall
not deem the Company or Owner to be in breach of or default under this Agreement if it has
complied with the employment verification provisions prescribed by sections 274a and 274b of
the Federal Immigration and Nationality Act and the E-Verify requirements prescribed by A.R.S.
§ 23-214, subsection A. Gilbert retains the legal right to inspect the papers of any employee who
works on this Agreement to ensure the Company or Owner or the Company’s or Owner’s
subcontractor(s) are in compliance with the warranty under this Section.

11.26 Estoppel. Each Party shall, within ten (10) days following such Party’s
receipt of the written request of any other Party (which request shall not be more frequently than
two (2) times during any calendar year), execute, acknowledge and deliver to the Party making
such request a certificate or similar instrument certifying, to the extent accurate: (i) that this
Agreement is in full force and effect; (i1) that this Agreement has not been modified or amended
in any respect (or if modified, that this Agreement is in full force and effect as modified and
setting forth such modifications); (ii1) that there are no existing defaults hereunder, to the
knowledge of the Party executing the certificate and specifying the nature of such defaults, if
any; (iv) that there are due no sums due and owing pursuant to this Agreement, or specifying the
amount of such sums due and owing; and (v) such other information as the requesting party may
reasonably request. Each certificate delivered pursuant to this Section may be relied on by the
Party requesting the same and any prospective purchaser, assignee or lender of the requesting
Party.

11.27 Expiration of Term. This Agreement shall be effective for the term
(“Term”) commencing on the Effective Date and expiring on the day prior to the tenth (IOth)
anniversary of the Effective Date, as may be extended in accordance with Section 10.6 . The
parties acknowledge and agree that the obligations to submit Company certifications in
accordance with Section 3 and 10.5 and to make payments in accordance with Sections 10.1,
10.2 and 10.3 shall survive the Expiration Date for the requisite amount of time to satisfy said
obligations.

11.28 Payment Obligations of Gilbert. To the extent permitted by law,
notwithstanding anything to the contrary herein, including any defaults by the Company or
Gilbert, or any termination or expiration of this Agreement, Gilbert shall be required to fulfill its
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payment obligations to Owner of Leased Property pursuant to Section 5.1, so long as Owner
complies with provisions of Section 4.1 and Exhibit C.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have executed this Agreement to be effective as of
the date first set forth above.

SILENT-AIRE USA, INC., an Arizona corporation

By:
Name:
Its:

PARK LUCERO III, LP,
a Delaware limited partnership

By:  Thurca, LLC,
A Delaware limited liability company
its General Partner

By:  Trammell Crow Arizona Development, Inc.
a Delaware corporation
its Managing Member

By:
Name:
Its:

TOWN OF GILBERT, ARIZONA, an Arizona
municipal corporation

By:
Name:
Its:

ATTEST:

By:
Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

By:
L. Michael Hamblin, Town Attorney

35167062
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STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this day of , 2016,
by , Town of the Town of Gilbert, Arizona,
an Arizona municipal corporation, who acknowledged that he/she signed the foregoing
instrument on behalf of Gilbert.

Notary Public
My commission expires:
)
) ss.
COUNTY OF )

The foregoing instrument was acknowledged before me this day of , 2016,
by , the of
Silent-Aire USA, Inc. a corporation.

Notary Public
My commission expires:
STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA)

The foregoing instrument was acknowledged before me this day of , 2016,
by , on behalf of Park Lucero III,
L.P.

Notary Public
My commission expires:
35167062
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EXHIBIT A
Park Lucero Legal Description
PARCEL 1:

THAT PORTION OF LOT 1 OF PARK LUCERO AS RECORDED IN BOOK 1203 OF MAPS,
PAGE 36, OF OFFICIAL RECORDS OF MARICOPA COUNTY, ARIZONA LOCATED
WITHIN A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2
SOUTH, RANGE 6 EAST, OF THE GILA AND SALT RIVER BASE AND MERIDIAN,
MARICOPA COUNTY, ARIZONA, BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT THE NORTHEAST CORNER OF SAID LOT 1 MARKED BY A 1/2"
REBAR & CAP STAMPED "RLS 45835", THENCE SOUTH 0°04'11” WEST, FOR A
DISTANCE OF 553.23 FEET TO A POINT ON THE NORTH RIGHT-OF-WAY OF SOUTH
MUSTANG DRIVE AS RECORDED 967 OF MAPS, PAGE 6, OF OFFICIAL RECORDS
MARICOPA COUNTY, ARIZONA;

THENCE SOUTH 89°59'55” WEST, ALONG SAID NORTH RIGHT-OF-WAY LINE, FOR A
DISTANCE OF 40.00 FEET;

THENCE NORTH 00°04'11” EAST, FOR A DISTANCE OF 1.87 FEET TO A POINT ON A
NON-TANGENT CURVE, HAVING A RADIUS OF 224.38 FEET AND A CHORD
BEARING OF NORTH 83°01'50” WEST, FOR A DISTANCE OF 7.27 FEET;

THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A
CENTRAL ANGLE OF 1°5124", AN ARC LENGTH OF 7.27 FEET TO A POINT ON A
COMPOUND NON-TANGENT CURVE, HAVING A RADIUS OF 254.56 FEET AND A
CHORD BEARING OF NORTH 86°57'37” WEST, FOR A DISTANCE OF 27.00 FEET;
THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A
CENTRAL ANGLE OF 6°04'46", AN ARC LENGTH OF 27.01 FEET TO A NON-TANGENT
POINT;

THENCE NORTH 90°00'00” WEST, FOR A DISTANCE OF 62.58 FEET;

THENCE SOUTH 0°00'00” EAST, FOR A DISTANCE OF 6.49 FEET;

THENCE SOUTH 89°59'38” WEST, FOR A DISTANCE OF 599.00 FEET;

THENCE NORTH 0°00'00” WEST, FOR A DISTANCE OF 6.55 FEET;

THENCE SOUTH 90°00'00” WEST, FOR A DISTANCE OF 112.71 FEET;
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THENCE NORTH 6°32'52” WEST, FOR A DISTANCE OF 546.20 FEET TO A POINT ON
THE NORTH LINE OF SAID LOT 1;

THENCE NORTH 83°27'10” EAST, ALONG THE NORTH LINE OF SAID LOT 1, FOR A
DISTANCE OF 159.79 FEET;

THENCE CONTINUING ALONG THE NORTH LINE OF SAID LOT 1, SOUTH 89°06'04”
EAST, FOR A DISTANCE OF 752.77 FEET TO THE POINT OF BEGINNING.

SAID AREA CONTAINS 492,302 SQUARE FEET, OR 11.301 ACRES, MORE OR LESS.
PARCEL 2:
TOGETHER WITH A COMMON INTEREST IN PARCEL 2 AS DESCRIBED HEREIN:

THAT PORTION OF LOT 1 OF PARK LUCERO AS RECORDED IN BOOK 1203 OF MAPS,
PAGE 36, OF OFFICIAL RECORDS OF MARICOPA COUNTY, ARIZONA LOCATED
WITHIN A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2
SOUTH, RANGE 6 EAST, OF THE GILA AND SALT RIVER BASE AND MERIDIAN,
MARICOPA COUNTY, ARIZONA, BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

COMMENCING AT THE NORTHEAST CORNER OF SAID LOT 1, MARKED BY A 1/2”
REBAR & CAP STAMPED “RLS 45835, THENCE SOUTH 00°04'11” WEST, ALONG THE
EAST LINE OF SAID LOT ONE, FOR A DISTANCE OF 553.23 FEET, SAID POINT ALSO
BEING ON THE NORTH RIGHT-OF-WAY OF SOUTH MUSTANG DRIVE AS
RECORDED 967 OF MAPS, PAGE 6, OF OFFICIAL RECORDS MARICOPA COUNTY,
ARIZONA;

THENCE SOUTH 89°59'55” WEST, ALONG SAID NORTH RIGHT-OF-WAY LINE,
FOR A DISTANCE OF 40.00 FEET

THENCE SOUTH 0°04'11” WEST, ALONG THE WEST RIGHT-OF-WAY OF SAID SOUTH
MUSTANG DRIVE, FOR A DISTANCE OF 283.32 FEET TO THE POINT OF BEGINNING;

THENCE CONTINUING SOUTH 0°04'11” WEST, ALONG THE WEST RIGHT-OF-WAY
OF SAID SOUTH MUSTANG DRIVE, FOR A DISTANCE OF 177.96

THENCE NORTH 89°5524" WEST, FOR A DISTANCE OF 64.90 FEET;

THENCE NORTH 00°00'03" EAST, FOR A DISTANCE OF 0.55 FEET;
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THENCE NORTH 89°59'57” WEST, FOR A DISTANCE OF 294.70 FEET TO A POINT ON
A NON-TANGENT CURVE, HAVING A RADIUS OF 299.50 FEET AND A CHORD
BEARING OF NORTH 72°26'36” WEST, FOR A DISTANCE OF 180.69 FEET;

THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE RIGHT, THROUGH A
CENTRAL ANGLE OF 35°06'48", AN ARC LENGTH OF 183.55 FEET TO A TANGENT
REVERSE CURVE, CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 300.50
FEET;

THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A
CENTRAL ANGLE OF 38°03'47”, AN ARC LENGTH OF 199.63 FEET TO A NON-
TANGENT POINT;

THENCE NORTH 32°32'23" WEST, FOR A DISTANCE OF 68.32 FEET;

THENCE NORTH 75°13'17” EAST, FOR A DISTANCE OF 19.60 FEET TO THE
BEGINNING OF A CURVE, HAVING A RADIUS OF 179.50 FEET AND A CHORD
BEARING OF NORTH 82°36'38” EAST, FOR A DISTANCE OF 46.17 FEET;

THENCE NORTHEASTERLY, ALONG SAID CURVE TO THE RIGHT, THROUGH A
CENTRAL ANGLE OF 14°46'43", AN ARC LENGTH OF 46.30 FEET, TO A TANGENT
POINT;

THENCE NORTH 90°00'00” EAST, FOR A DISTANCE OF 20.02 FEET TO A TANGENT
CURVE, CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 2.50 FEET;

THENCE SOUTHEASTERLY, ALONG SAID CURVE TO THE RIGHT THROUGH A
CENTRAL ANGLE OF 90°00'00", AN ARC LENGTH OF 3.93 FEET;

THENCE SOUTH 0°00'00” EAST, FOR A DISTANCE OF 16.50
THENCE NORTH 90°00'00” WEST, FOR A DISTANCE OF 610.65 FEET;

THENCE NORTH 0°00'00” EAST, FOR A DISTANCE OF 16.50 FEET TO A TANGENT
CURVE, CONCAVE SOUTHEASTERLY, HAVING A RADIUS OF 2.50 FEET;

THENCE NORTHEASTERLY, ALONG SAID CURVE TO THE RIGHT THROUGH A
CENTRAL ANGLE OF 90°00'00", AN ARC LENGTH OF 3.93 FEET TO A TANGENT
POINT;

THENCE NORTH 90°00'00” EAST, FOR A DISTANCE OF 56.75 FEET TO THE POINT OF
BEGINNING.

SAID AREA CONTAINS 96,829 SQUARE FEET, OR 2.223 ACRES, MORE OR LESS.
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EXHIBIT B

Off-Site Improvements
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EXHIBIT C
Reimbursement Requirements

Section 5.1 of the Agreement provides that Gilbert shall reimburse Owner of Leased
Property for the Costs of Off-Site Improvements. The term “Costs of Off-Site
Improvements” is defined in the Agreement as “all soft costs, such as engineering, design
and inspection fees, costs of any required payment and performance or other bonds, and
all hard costs, including costs of labor and materials and contractor’s fees paid or incurred
to construct the Off-Site Improvements; provided, however, that the cost of acquiring the
land dedicated for such Off-Site Improvements and financing costs will not be included in
the Costs of Off-Site Improvements”.

Gilbert is limited by law in how it can spend public monies and therefore establishes
conditions precedent to Gilbert’s reimbursement obligations, and Owner of Leased
Property accepts the following conditions precedent to its right to reimbursement for the
Costs of Off-Site Improvements:

1. The plans and specifications must be reviewed and approved by the Town Engineer
prior to bidding the construction work for the Costs of Off-Site Improvements to be
reimbursed by Gilbert to Owner of Leased Property.

2. The work described in Section 1 above shall be publicly bid pursuant to the
requirements of A.R.S. Title 34 for public works projects. Such bids shall be obtained
in conformity with procedures prescribed by Gilbert and all bids must be reviewed
and approved by Town Engineer prior to commencement of construction.

3. Prior to commencing any construction of the Off-Site Improvements, Owner of
Leased Property or its contractor shall provide Gilbert with dual oblige payment and
performance bonds in amounts equal to the full amount of the written construction
contracts for such improvements or portions of improvements.

4. All construction work on the Off-Site Improvements must be completed in
compliance with Applicable Law (as defined in the Agreement) and in accordance
with the plans approved by the Town Engineer and must be completed in a
workmanlike manner. Gilbert has no obligation to reimburse Owner of Leased
Property until such time as the work is accepted by Gilbert, pursuant to Section 8
hereof.

5. After the expiration of the Guaranty Period (as hereinafter defined) Owner of Leased
Property shall partially assign all guarantees or warranties from contractors or
manufacturers for materials and workmanship which extend beyond the Guaranty
Period (to the extent assignable), rendering both Owner of Leased Property and
Gilbert beneficiaries. Such contractor warranties (shall comply with Gilbert’s
ordinance requirements, which Gilbert shall provide in writing to Owner of Leased
Property upon execution of the Agreement. .
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6. All required dedications, free and clear of liens and encumbrances not acceptable to
Gilbert, must be completed in a form acceptable to Gilbert.

7. Upon completion of any Off-Site Improvements, Owner of Leased Property and/or
the applicable contractor will provide to Gilbert for review and approval a detailed
statement and certification of the applicable Costs of Off-Site Improvements that sets
forth a description of each construction contract, any change orders issued related to
each construction contract, the total Costs of Off-Site Improvements for which
reimbursement is sought, and a certification that the Costs of Off-Site Improvements
are stated accurately. Upon request of Gilbert, Owner of Leased Property shall
provide to Gilbert a copy of all construction contracts and change orders described in
the certification.

8. Owner of Leased Property shall provide Gilbert with written notice upon completion
of the Off-Site Improvements ("Notice of Completion"). Within ten (10) business
days of receipt of such Notice of Completion, Gilbert shall accompany Owner of
Leased Property on an initial inspection of the Off-Site Improvements. Upon
completion or repair of all punch list items identified by the parties during such
inspection (if any), Owner of Leased Property shall provide written notice of initial
punch list completion ("Initial Punch List Completion Notice"). Within five (5)
business days of receipt of Initial Punch List Completion Notice, Gilbert shall
complete a second confirmation walk with Owner of Leased Property and shall notify
the Owner of Leased Property in writing of either 1) any work remaining incomplete,
or 2) shall provide an Initial Acceptance Notice for the Off-Site Improvements
("Acceptance Date"). After the Acceptance Date, and after the documentation of all
project costs, warranties and other required information is received and approved by
Gilbert, Gilbert shall pay ninety-five percent (95%) of all required reimbursements to
Owner of Leased Property within thirty (30) days. Upon reimbursement of such 95%
of the costs to be reimbursed herein, Owner of Leased Property shall give, grant,
convey and fully dedicate the Offsite Improvements to Gilbert, and such Offsite
Improvements shall be formally accepted by Gilbert. After the Acceptance Date, and
subject to the Warranty Items (defined below), Gilbert shall be responsible for all
maintenance and repairs of the Off-Site Improvements, other than the landscaping
that is adjacent to the property set forth on Exhibit A of the Agreement
("Landscaping"), and the Owner of Leased Property shall have no further liability or
obligations related to the Offsite-Improvements (other than the Landscaping and
Warranty Items).

9. Owner of Leased Property shall guarantee the Off-Site Improvements against defects
in workmanship or materials ("Warranty Items") for a period of twelve (12) months

after the Acceptance Date ("Guaranty Period"). If any defect should appear during
the Guaranty Period, Owner of Leased Property agrees to cause its contractor to make
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required replacement or acceptable repairs of the defective work. To ensure the good
quality of materials and workmanship of the Off-Site Improvements, as required by
Applicable Law and this Agreement, Gilbert shall hold the remaining 5% of all
required reimbursements to Owner of Leased Property for the Guaranty Period.
Gilbert shall have access to such funds to correct or repair any Warranty Item;
provided, however, Gilbert shall give Owner of Leased Property at least thirty (30)
days' written notice and an opportunity to cure before using such funds or acting to
correct or repair any defect or deficiency in the Off-Site Improvements.

10. Within ten (10) business days following request from Owner of Leased Property,
Gilbert will schedule a final inspection walk with Owner of Leased Property (“Final
Walk”). The Final Walk will take place no earlier than one year after the Acceptance
Date. Upon completion or repair of all Warranty Items identified during such Final
Walk (if any), Owner of Leased Property shall provide written notice of Warranty
Item completion ("Final Completion Notice"). Within five (5) business days of
receipt of the Final Completion Notice, Gilbert shall complete a second confirmation
walk and shall notify the Owner of Leased Property in writing of either 1) any
Warranty Items remaining incomplete, or 2) shall provide a Final Acceptance Notice
for the Off-Site Improvements ("Final Acceptance Date"). Gilbert shall pay the
remaining five (5)% of all required reimbursements to Owner of Leased Property
within thirty (30) days of the Final Acceptance Date. Owner of Leased Property's
obligations under this Agreement shall terminate in full as of the Final Acceptance
Date and thereafter Gilbert shall maintain, at its sole expense, all of the Off-Site
Improvements (with the exception of the Landscaping).

11. The reimbursement requirements set forth in this Exhibit C are in addition to and not
in limitation of any other conditions or requirements of the Agreement applicable to
reimbursement of the Costs of Off-Site Improvements. Any actions to be taken by
Gilbert or any of its officers, including the Town Engineer, pursuant to this Exhibit C
shall be subject to Applicable Law.

35139375

350f43



EXHIBIT D

Land for Off-Site Improvements

LEGAL DESCRIPTION
RIGHT OF WAY DEDICATION

A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2 SOUTH,
RANGE 6 EAST OF THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA
COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A MARICOPA COUNTY ENGINEERING DEPARTMENT BRASS CAP IN
HANDHOLE MARKNIG THE SOUTH QUARTER CORNER OF SAID SECTION 6, FROM
WHICH A BRASS CAP SET FLUSH MARKING THE NORTH QUARTER CORNER OF SAID

SECTION 6 BEARS NORTH 00°04'11” EAST, A DISTANCE OF 5268.79 FEET;

THENCE NORTH 00°04’11" EAST, ALONG THE MID SECTION LINE OF SAID SECTION 6,
A DISTANCE OF 1671.84 FEET TO A POINT OF CURVATURE, CONCAVE
SOUTHWESTERLY, WHOSE RADIUS IS 18.50 FEET, SAID POINT ALSO BEING THE POINT
OF BEGINNING;

THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A CENTRAL
ANGLE OF 46°49'35" AN ARC LENGTH OF 15.12 FEET TO A POINT OF REVERSE
CURVATURE, CONCAVE EASTERLY, WHOSE RADIUS IS 67.00 FEET;

THENCE NORTHWESTERLY, ALONG SAID CURVE TO THE RIGHT, THROUGH A CENTRAL
ANGLE OF 100"0'12” AN ARC LENGTH OF 117.14 FEET TO A POINT ON THE MID
SECTION LINE OF SAID SECTION 6;

THENCE SOUTH 00°04'11" WEST, ALONG SAID MID SECTION LINE, A DISTANCE OF
116.10 FEET TO THE POINT OF BEGINNING;

SAID DESCRIPTION CONTAINING 0.047 ACRE, (2039 S.F.) MORE OR LESS.

PAGE 1 OF 2
TITLE: XB05 HUNTER
SCALE:  1"=50' ENGINEERING CIVIL AND SURVEY
DATE: 11/09/16 10450 N. 74TH ST., SUITE 200
DESC: RIGHT OF WAY SCOTISY 485 561 3085
SEpcaToN 8 o momove |
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EXHIBIT D CONTINUED
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EXHIBIT D CONTINUED

LEGAL DESCRIPTION
RIGHT OF WAY DEDICATION

A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2 SOUTH,
RANGE 6 EAST OF THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA
COUNTY, ARIZONA, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A MARICOPA COUNTY ENGINEERING DEPARTMENT BRASS CAP IN
HANDHOLE MARKNIG THE SOUTH QUARTER CORNER OF SAID SECTION 6, FROM

WHICH A BRASS CAP SET FLUSH MARKING THE NORTH QUARTER CORNER OF SAID
SECTION 6 BEARS NORTH 00°04'11” EAST, A DISTANCE OF 5268.79 FEET;

THENCE NORTH 00°04'11" EAST, ALONG THE MID SECTION LINE OF SAID SECTION 86,
A DISTANCE OF 1283.23 FEET TO THE POINT OF BEGINNING;

THENCE SOUTH 89°59'55” WEST, A DISTANCE OF 40.00 FEET;
NORTH 31°39'24” EAST, A DISTANCE OF 76.37 FEET;

THENCE SOUTH 00°04'11” WEST, A DISTANCE OF 65.00 FEET TO THE POINT
OF BEGINNING.

SAID DESCRIPTION CONTAINING 0.030 ACRE, (1300 S.F.) MORE OR LESS.

PAGE 1 OF 2
TITLE: XB05 HUNTER
SCALE:  1"=50’ ENGINEERING CIVIL AND SURVEY
DATE: 11,/09/16 10450 N. 74TH ST., SUITE 200
DESC: RIGHT OF WAY SCOTT= 485 ‘501 3085
SEDcATON FBBE e oz owe
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EXHIBIT D CONTINUED
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EXHIBIT D CONTINUED

LEGAL DESCRIPTION
RIGHT OF WAY DEDICATION

A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2 SOUTH, RANGE 6
EAST OF THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A MARICOPA COUNTY ENGINEERING DEPARTMENT BRASS CAP IN
HANDHOLE MARKNIG THE SOUTH QUARTER CORNER OF SAID SECTION 6, FROM WHICH A
BRASS CAP SET FLUSH MARKING THE NORTH QUARTER CORNER OF SAID SECTION 6

BEARS NORTH 00°04'11” EAST, A DISTANCE OF 5268.79 FEET;

THENCE NORTH 00°04'11” EAST, ALONG THE MID SECTION LINE OF SAID SECTION 6, A
DISTANCE OF 863.09 FEET TO THE POINT OF BEGINNING;

THENCE CONTINUING NORTH 00°04'11” EAST, A DISTANCE OF 924.85 FEET TO A POINT
ON A CURVE, CONCAVE SOUTHWESTERLY, WHOSE RADIUS IS 67.00 FEET AND WHOSE
CHORD BEARS SOUTH 39°50°43” EAST A DISTANCE OF 133.78 FEET;

THENCE SOUTHEASTERLY, ALONG SAID CURVE TO THE RIGHT, THROUGH A CENTRAL
ANGLE OF 173°28'58” AN ARC LENGTH OF 202.87 FEET TO A POINT OF REVERSE
CURVATURE, CONCAVE SOUTHEASTERLY, WHOSE RADIUS IS 18.50 FEET;

THENCE SOUTHERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A
CENTRAL ANGLE OF 46°49°35” AN ARC LENGTH OF 15.12 FEET;

THENCE SOUTH 00°04'11” WEST, A DISTANCE OF 279.18 FEET TO A POINT OF
CURVATURE, CONCAVE WESTERLY, WHOSE RADIUS IS 440.00 FEET;

THENCE SOUTHWESTERLY, ALONG SAID CURVE TO THE RIGHT, THROUGH
A CENTRAL ANGLE OF 1815°53” AN ARC LENGTH OF 140.26 FEET TO A POINT
OF REVERSE CURVATURE, CONCAVE SOUTHEASTERLY, WHOSE RADIUS IS 360.00 FEET;

THENCE SOUTHERLY, ALONG SAID CURVE TO THE LEFT, THROUGH A
CENTRAL ANGLE OF 18'15'53” AN ARC LENGTH OF 114.76;

THENCE SOUTH 00°04'11” WEST, A DISTANCE OF 276.16 FEET;

THENCE NORTH 89°26'58” WEST, A DISTANCE OF 40.00 FEET TO THE POINT
OF BEGINNING.

SAID DESCRIPTION CONTAINING 1.395 ACRES, (60,760 S.F.) MORE OR LESS.

PAGE 1 OF 2
TITLE: XB01 HUNTER
SCALE: 1"=150’ ENGINEERING CIVIL AND SURVEY
DATE: 11,/09/16 10450 N. 74TH ST., SUITE 200
SCOTTSDALE, AZ 85258
DESC: RIGHT OF WAY T 480 991 3985 | BT RO11—XBOS5.DWG
DEDICATION F 480 991 3986 | o2 6U.NO,BTLRO11—S

J
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EXHIBIT D CONTINUED
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EXHIBIT D CONTINUED

LEGAL DESCRIPTION
RIGHT OF WAY DEDICATION

A PORTION OF THE SOUTHWEST QUARTER OF SECTION 6, TOWNSHIP 2 SOUTH, RANGE 6
EAST OF THE GILA AND SALT RIVER BASE AND MERIDIAN, MARICOPA COUNTY, ARIZONA,
MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT A MARICOPA COUNTY ENGINEERING DEPARTMENT BRASS CAP IN
HANDHOLE MARKNIG THE SOUTH QUARTER CORNER OF SAID SECTION 6, FROM WHICH A
BRASS CAP SET FLUSH MARKING THE NORTH QUARTER CORNER OF SAID SECTION 6
BEARS NORTH 00°04'11" EAST, A DISTANCE OF 5268.79 FEET;

THENCE NORTH 00°04'11” EAST, ALONG THE MID SECTION LINE OF SAID SECTION 6, A
DISTANCE OF 70.01 FEET; THENCE NORTH 88'57'14” EAST, A DISTANCE OF 17.02 FEET TO
THE POINT OF BEGINNING;

THENCE NORTH 10°33'40” WEST, A DISTANCE OF 24.49 FEET;

THENCE NORTH 00°04'11” EAST, A DISTANCE OF 227.44 FEET;

THENCE NORTH 03'06°36™ WEST, A DISTANCE OF 108.17 FEET;

THENCE NORTH 00°04'11” EAST, A DISTANCE OF 280.74 FEET;

THENCE NORTH 31°39'28” EAST, A DISTANCE OF 63.95 FEET;

THENCE SOUTH 00°04'11” WEST, A DISTANCE OF 669.29 FEET;

THENCE SOUTH 45°29°31” EAST, A DISTANCE OF 35.01 FEET;

THENCE SOUTH 88'57°14” WEST, A DISTANCE OF 47.99 FEET TO THE POINT
OF BEGINNING.

SAID DESCRIPTION CONTAINING 0.477 ACRE, (20,778 S.F.) MORE OR LESS.

PAGE 1 OF 2
TITLE: XBO01 HUNTER
SCALE: 1"=100’ ENGINEERING CIVIL AND SURVEY
DATE: 1/11/16 10450 N. 74TH ST., SUITE 200
DESC: RIGHT OF WAY SCOTISY8h b1 3985
: BTLRO11—XBOS5.DWG
DEDICATION F 480 991 3986 PROJ.NO,BTLRO11—S

J

42 of 43



EXHIBIT D CONTINUED
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Council Communication

TO: Honorable Mayor and Councilmembers
FROM: Rob Duggan, Assistant Fire Chief, 503-6332
MEETING DATE: December 1, 2016

SUBJECT: Fire Act Grant from the Federal Emergency Management Agency

STRATEGIC INITIATIVE: High Performing Government

The request will help Gilbert Fire and Rescue maintain a qualified and well trained
work force.

RECOMMENDED MOTION

A motion to authorize application and acceptance of an Assistance to Firefighters Grant, #2017-
3002-0496, from the Federal Emergency Management Agency in the amount of $43,765.22 for
incident command training, and authorize the Mayor to execute the required documents.

BACKGROUND/DISCUSSION

Annually, grants are made available through the Assistance to Firefighters Grant Program (AFG)
to fire departments for the purchase of equipment, services and training materials. The AFG is
administered by the Federal Emergency Management Agency (FEMA) and funding is made
directly to fire departments with no state or county pass through requirements. After a FEMA
review to ensure completeness and accuracy a group of peer evaluators scores each application
for funding priority.

The Fire & Rescue Department would like to apply for a portion of a Regional Valley Training
Alliance grant through the AFG program for the cost of incident command training classes and
overtime/backfill costs to attend training classes. The City of Peoria has agreed to serve as the
lead proposal entity to the Alliance and, if funded will serve as the administrative entity for the
award.

Ongoing training is crucial to ensure effective fire ground operations and safety. The incident
command training would focus on hostile fire events and larger scale incidents which present the
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highest risk to firefighters. The recent large scale fires within the Town of Gilbert brings greater
focus for the importance to train on large scale, region impacting events. The regional training
approach will allow fire crews to train with regional partners to improve consistency,
communications and relationships while training on these high risk incidents.

The incident command training will be offered at Mesa Community College’s Virtual Incident
Command Center (VICC). The VICC is a state of the art facility which creates a true-to-life
environment of realistic, reproducible command training experiences. It serves as a “force
multiplier” of training opportunities. What would take years of real world experience to obtain
could be experienced in several days at the VICC.

The AFG is a federally operated and funded program. If approved by FEMA to receive the
grant, Gilbert would be required to comply with all Federal statues relating to nondiscrimination,
the Hatch Act; Davis-Bacon Act; will cause to be performed the required financial and
compliance audits; will comply with all applicable requirements of all other Federal laws,
executive orders, regulations and policies governing the program; will report to the National Fire
Incident Reporting System. There are no requirements beyond the applicable grant period.

If approved, the AFG has a matching requirement of 15 % by the applicant. It is anticipated that
notification of the application status would be received during Fiscal year 2018.

FINANCIAL IMPACT

If approved, the AFG would fund $43,765 and the Town’s matching portion (15%) would be
$6,564. If approved and accepted the total amount of funding for Incident Command Training
would be $50,330. Funding for the matching portion would come from the Fire Department’s
operating accounts used for training.

The breakdown of the $50,330 is $30,080 in personnel costs (overtime/backfill) and $20,250 in
training classes costs.

Financial Impact reviewed by Laura Lorenzen, Management and Budget Analyst.

STAFF RECOMMENDATION

Respectfully submitted,

Rob Duggan
Assistant Fire Chief
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Approved By Approval Date

Jim Jobusch 11/8/2016 11:21 AM
Michael Hamblin 11/22/2016 10:59 AM
Laura Lorenzen 11/21/2016 1:40 PM
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Council Communication

TO: Honorable Mayor and Councilmembers

FROM: Tom Condit, PE, Development Engineer, 503-6815

MEETING DATE: December 1, 2016

SUBJECT: S15-03: Abandonment of an Ingress and Egress Easement and a Public

Utility Easement located along the 162nd Street alignment, north of Pecos
Road.

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to approve a Resolution of Abandonment for an Ingress and Egress Easement and a
Public Utility Easement located along the 162nd Street alignment, north of Pecos Road.

BACKGROUND/DISCUSSION

Approximately 30 years ago, the Town of Gilbert acquired the Tankersley Water Company. A
portion of this acquisition included water mains, service taps and easements on the 162" Street
and Fairview Lane alignments, just north of Pecos Road and east of Greenfield Road. In order to
maintain service to approximately a dozen existing customers, while at the same time
minimizing impacts to the new Graystone subdivision, the developer proposed abandoning a
section of the public utility and ingress / egress easements along the 162" Street alignment.
Prior to abandoning the potable water main, the developer had to construct an alternate supply
line to serve the properties, and demonstrate that the Tankersley water main could be abandoned
with no adverse impact to those existing customers. Now that the developers have completed
new potable water improvements, the portion of the public utility easement along 162" Street
alignment — as well as the ingress / egress easement - can be abandoned by means of the attached
Resolution.

In conformance with the requirements contained in the Town's Land Development Code (LDC),
notices were sent to potentially impacted utility companies and other interested parties. With the
exception of the existing water services — which are now being served via the new water system
in Graystone - no objections to the abandonment were received.
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The Resolution was reviewed for form by Attorney Jack Vincent.

FINANCIAL IMPACT

There is no financial impact to the Town associated with the proposed abandonment.
The financial impact was reviewed by Justine Bruno, Management and Budget Analyst.

STAFF RECOMMENDATION

All requirements for approval of this Resolution of Abandonment have been addressed. Town
staff has reviewed the Resolution of Abandonment and recommend approval.

Respectfully submitted,

Tom Condit, PE
Development Engineer
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Approved By Approval Date

Kyle Mieras 11/17/2016 6:03 PM
Jack Vincent 11/21/2016 12:02 PM
Justine Bruno 11/20/2016 11:00 PM
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RESOLUTION NO.

A RESOLUTION OF THE COMMON COUNCIL OF THE
TOWN OF GILBERT, ARIZONA, VACATING,
ABANDONING, AND EXTINGUISHING ALL OF ITS
INTEREST IN APPROXIMATELY 15,637 SQUARE FEET OF
PUBLIC INGRESS & EGRESS EASEMENT AND 4,940
SQUARE FEET OF PUBLIC UTILITY EASEMENT ON THE
162NP  STREET  ALIGNMENT, NORTH OF THE
INTERSECTION WITH GERMANN ROAD; AND PROVIDING
FOR REPEAL OF CONFLICTING RESOLUTIONS.

WHEREAS, the Town Council of the Town of Gilbert finds that the public
ingress & egress easement and public utility easement on the 162nd Street alignment, north of
the intersection with Germann Road, is no longer necessary for public use; and

WHEREAS, the Town Council finds it to be in the best interest of the Town to
abandon and vacate approximately 15,637 square feet of public ingress & egress easement and
4,940 square feet of public utility easement on the 162nd Street alignment, north of the
intersection with Germann Road; and

WHEREAS, the Town of Gilbert is authorized to vacate and abandon easements
pursuant to Arizona Revised Statutes Sections 9-240(B)(3)(e) and 28-7205;

NOW, THEREFORE, BE IT RESOLVED by the Common Council of the Town
of Gilbert, Arizona:

1. That the approximately 15,637 square feet of public ingress & egress
easement and 4,940 square feet of public utility easement on the 162nd Street alignment, north of
the intersection with Germann Road, legally described in Exhibit A and shown on Exhibit B
attached hereto and incorporated herein, is hereby vacated and abandoned.

2. That the Town Clerk is hereby authorized and directed to record a copy of
this Resolution with the Maricopa County Recorder evidencing the permanent abandonment of
said portion of said easements.

3. That, pursuant to Section 28-7213 of the Arizona Revised Statutes, this
Resolution shall become effective on the date it is recorded in the Office of the Maricopa County
Recorder.

BE IT FURTHER RESOLVED, that all resolutions and parts of resolutions in
conflict with this Resolution are hereby repealed.
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PASSED AND ADOPTED BY THE COMMON COUNCIL OF THE TOWN OF
GILBERT, ARIZONA THIS 1* DAY OF DECEMBER, 2016.

Jenn Daniels, Mayor

ATTEST:

Lisa Maxwell, Town Clerk

APPROVED AS TO FORM:

L. Michael Hamblin, Town Attorney

I hereby certify the above foregoing Resolution No. was duly passed by the Council of the
Town of Gilbert, Arizona, at a regular meeting held on December 1, 2016, and that quorum was
present thereat and that the vote thereon was ayes and nays and abstentions.

Council members were absent or excused.

Lisa Maxwell, Town Clerk
Town of Gilbert

The following exhibits are attached hereto and incorporated herein:

1. Exhibit A — Legal Description for Easement Abandonment
2. Exhibit B — Map showing Graystone Easement Abandonment
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Job No. 15-081 September 29, 2016

Exhibit ‘A’
Legal Description

Ingress and Egress Easement Abandonment:

The west 25 feet of the south half of the southeast quarter of the southwest quarter
of Section 34, Township 1 South, Range 6 East of the Gila and Salt River Meridian,
Maricopa County, Arizona.

Except the south 33 feet.

Containing an area of 15,637 square feet or 0.3590 acres, more or less.

Public Utility Easement Abandonment:

The west 8 feet of the south half of the southeast quarter of the southwest quarter
of Section 34, Township 1 South, Range 6 East of the Gila and Salt River Meridian,
Maricopa County, Arizona.

Except the north 8 feet and except the south 33 feet.

Containing an area of 4,940 square feet or 0.1134 acres, more or less.

&, !
fDirog 0643011“

EPS Group, Inc. e« 2045 S. Vineyard, Suite 101 ¢ Mesa, AZ 85210
Tel (480) 503-2250 « Fax (480) 503-2258

S:\Projects\2015\15-081\Legal Survey\Legals\PUE & IE Abandonment\15-081 PUE & IE ABANDONMENT_REV3.docx
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Leslie Giltner, Customer Service Manager, 503-6801

MEETING DATE: December 1, 2016

SUBJECT: Permanent Extension of Premises for AZ Ice Gilbert located at 2305 East
Knox Road
STRATEGIC INITIATIVE: N/A
RECOMMENDED MOTION

A motion to recommend approval of a Permanent Extension of Premises for AZ Ice Gilbert
located at 2305 East Knox Road.

BACKGROUND/DISCUSSION

Nicholas Carl Gutilla is requesting a Permanent Extension of Premises AZ Ice Gilbert located at
2305 East Knox Road. The extension of premises is required due to an addition to the existing
building. There is a valid building permit for the addition.

The Permanent Extension of Premises has been reviewed by Town staff and no adverse
information has been received.

FINANCIAL IMPACT

The permanent extension of premises license fee is $50.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this
request.

Respectfully submitted,
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Leslie Giltner
Customer Service Manager

Attachments and Enclosures:
Attachment 1 — Application for Extension of Premises/Patio Permit
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Approved By Approval Date

Kyle Mieras 11/17/2016 5:26 PM
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DLLC USE ONLY
fiment of Liquor Licenses and Confral T

prv W Washington 5th Floor |
Phoenlx, AZ 85007-2934 5 log ¥
www.azliquor.gov [

(602) 542-5141 111

r

APPLICATION FOR EXTENSION OF PREMISES/PATIO PERMIT
*ORTAIN APPROVAL FROM LOCAL GOVERNING BOARD BEFORE SUBMITTING TO THE DEPARTMENT OF UQUOR®
**Nolice: Allow 30-45 days to process permanent change of premise®®

Famnent change of aren of savie e A non-refundoble $50. Fee will apply. Sphecili. purpose tor change

Increase sq. flg. of current licensed premises.

[] fempotary chango (Mo Fee) for dalels) of _ /0 /0 tmoughe /7 7 st apecilic purpose o changs
s e Mellen Andrew Charles ..., 12079901
Lesst First hicidbe
2 paling addioss 3853 E. Thomas Road Phoenix AZ 85018
Sheel Clly Stute Up Code

3 Buosiness Neoner AZ |CE Gilbert

4 Business Address 2908 E. Knox Road Gilbert - - AZ 85296
steel ity stale 2p Code

5 il Addiess:  mellen@landmarkacm.com

4 Business Phone Number 4805037080 . ovdont Phone Muomiber 6026779700 )

715 extenton of prer Es/atio compleie?

Tiin [:}Yes 1) e Hno wihal s your sshimabed campletion dotesy f;‘? ;15 ;‘%8

# Do yo unciersiond Arizonag Licpe Lows and Begulolionsd

ves [ING

9 Docs this extension bring your premisas within 300 feat of a chureh or school?

Cves Fwo

10 Have you teceived cyaproverd Hoprs Low Training®

Yas [ No

U Wi secundy prscaubons wall e foken o pressend bopoor vidabion s uy Ine asdonclod area¥

monitor extended premises.

Increased staff to

12 IMPORTANT: Attach the revited Hoor plan clearly depicting vour linensed premise along with the new ertended area
vullined o black marker o ink, if the extended area Is not ouliined and marked “exlension” we conno! occept the
application,

TN bl i ¥ [}

63732 HOYEES
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] Barier Exermption: an exception fo the requirement of bamiers surrounding a patio/outdoor serving area may be
requested. Barrier exemptions are granted based on public safety, pedestrian fraffic, and other factors unigue to a
licensed premise. List specific reasons for exemption:

O Approval [ Disapproval by BLLE:

Notary

! 1, (Print Full Name) A VLJL Lz o) C‘A&u‘&‘«a( UM'Z W«aby declare that | om a CONTROLLING PERSON/ AGENT fiing this

nofification. | have regodisToment and the contents and all statements are frue, comrect and complete.

State of Pxizona. County of W‘fiwm

the foregolng Inglrument was ol Ettged before me this

of O _JOlb

Year

CHER! LYNN ANGUIS
Notary Public - Arizona
) Maricopa County ‘
My Comm. Expires Oct 2, 2020 |,

GOVERNING BOARD

After completion, and BEFORE submilling fo the Depariment of Liguor, please take this application to your local Board
of Supervisors, City Council or Designate for their recommendation. This recommendation is not binding on the |
Department of Liquor.

This change In premises Is recommended by the local Board of Supervisors, Clty Council or Designate:

Auvthorized Signahae

DLLC USE ONLY

Investigation Recommendation: LI Approval LI Disapproval by:

Director Signature required for Disapprovals:
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Leslie Giltner, Customer Service Manager, 503-6801
MEETING DATE: December 1, 2016

SUBJECT: Permanent Extension of Premises for Grubstak located at 384 North
Gilbert Road, Suite 106

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to recommend approval of a Permanent Extension of Premises for Grubstak located at
384 North Gilbert Road, Suite 106.

BACKGROUND/DISCUSSION

Randy Nations is requesting a Permanent Extension of Premises for Grubstak located at 384
North Gilbert Road, Suite 106. The extension of premises is required due to an addition to the
existing building. There is a valid building permit for the addition.

The Permanent Extension of Premises has been reviewed by Town staff and no adverse
information has been received.

FINANCIAL IMPACT

The permanent extension of premises license fee is $50.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this
request.

Respectfully submitted,
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Leslie Giltner
Customer Service Manager

Attachments and Enclosures:
Attachment 1 — Application for Extension of Premises/Patio Permit
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Approved By Approval Date

Kyle Mieras 11/16/2016 5:30 PM
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DLLC USE ONLY
Anzona Department of Liquor Licenses and Control 5

800 W Washington 5th Floor

Phoenix AZ 85007 2934 Llog #

www azliquor gov
(602) 542-5141

APPLICATION FOR EXTENSION OF PREMISES/PATIO PERMIT
*OBTAIN APPROVAL FROM LOCAL GOVERNING BOARD BEFORE SUBMITTING TO THE DEPARTMENT OF LIQUOR*
\ **Notice Allow 30 45 days to process permanent change of premise**

Permanent change of area of service A non refundable $50 Fee will apply Specific purpose for change

Additional seating along the roll up window allowing customers to order food and beverages
\

|

[CJ Temporary change (No Fee) for date(s) of /___/___through /___/____list specific purpose for change

1 Licensee's Nome‘ Nations Randy D Leense# 1207A684

Last First Middle
2 Mailing address PO Box 2502 Chandler Arnizona 85244
! Street City State Zip Code
3 Business Name ! Grubstak
4 Business Address i 384 N Gllbert Rd #1 06 Gilbert Arizona 85234
‘\ Street City State 1ip Code

5 Email Address miranda@azlic com

6 Business Phone Number 602-381-6595 Contact Phone Number 480-730-2675

7 Is extension of premises/patio complete?
[:]N/A Yes[_1No If no whaot is your eshtmated completion date? / /

8 Do you understand Anzona Liquor Laws and Regulations?

[“lves [INo

9 Does this extension bring your premises within 300 feet of a church or school?

Cves [“INo

10 Have you recelved approved Liquor Law Training?

[“lves [JNo

The extended area

11 What secunty precautions will be taken to prevent iquor violation s in the extended area?

will be under constant observation, during periods of use

12 IMPORTANT Attach the revised floor pian clearly depicting your licensed premise along with the new extended area
outlined in black marker or ink if the extended areg is not outlined and marked ‘extension” we cannot accept the

application
WS Y eT12
2/23/2016 Page 1 of 2 . -~
Individuals requinng ADA accommodations please call (602)542 9027 %\“h{):“ Gafls 5-

4 of 6 W ,90




Bamer Exemption an exception to the requirement of bamers surounding a patio/outdoor serving area may be
requested Bamer exemptions are granted based on public safety pedestnan traffic and other factors unigue to a
licensed premise Uist specific reasons for exemption

The extended area I1s a pedestrian walkway , a permanent barrier would not be allowed

“No alcohol allowed beyond this point” signs will be posted as depicted on the attached diagram

O Approval O Disapproval by DLLC Date

Notary

| (Print Full Name) Randy D N atlon S hereby declare that | am a CONTROLLING PERSON/ AGENT filing this

notification | haver fhls;ﬂocumwmenh and all statements are frue comect and complete
X (signature) //‘7 4 State of ___Arizona County of

Cﬁlﬂng Person / Agent the foregoing instrument was acknowledged before me this

FEICI
MIRANDA BUSTAMANTE 2nd _ of November 2016

2\ Notary Public Arizona Day Month Year
SSRIARICOPA COUNTY

My Commission Expires
MARCH 10 2020 Wm%
f

signature of NOTARY PUBLIC

GOVERNING BOARD

After completion and BEFORE submitting to the Department of Liguor please take this application to your local Board
of Supervisors City Council or Designate for therr recommendation This recommendation 1s not binding on the
Department of Liquor

This change in premises is recommended by the local Board of Supervisors City Councll or Designate

Authorized Signature Agency

DLLC USE ONLY

Inveshgation Recommendation [ Approval [ Disapproval by

Director Signature required for Disapprovals

2/23/2016 Page 2 of 2
Individuals requinng ADA accommodations please call (602)542 9027
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MINUTES OF THE GILBERT TOWN COUNCIL IN SPECIAL MEETING OF
NOVEMBER 1, 2016 AT 6:00 PM, COUNCIL CHAMBERS, 50 EAST CIVIC CENTER
DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor Jenn Daniels, Vice Mayor Jared Taylor, Councilmembers
James Candland, Eddie Cook, Victor Petersen, Brigette Peterson

and Jordan Ray
COUNCIL ABSENT: none
STAFF PRESENT: Manager Patrick Banger, Assistant Manager Marc Skocypec, Clerk

Lisa Maxwell, Attorney Michael Hamblin, Economic
Development Director Dan Henderson

AGENDA ITEM

CALL TO ORDER

Mayor Jenn Daniels called the meeting to order at 6:02 p.m.

ROLL CALL

Town Clerk Lisa Maxwell called roll and declared a quorum present.
CONSENT CALENDAR

1. DEVELOPMENT AGREEMENT - consider adoption of a Resolution approving a
Development and Disposition Agreement with CBDG Gilbert, LLC (Common Bond) for the
sale and development of property located on the northeast corner of Hearne Way and Gilbert
Road and authorize the Mayor to execute the required documents.

Mary Ellen Fresquez, Gilbert resident, said approving this agreement solidifies the
construction of a parking garage near this location. There was a stakeholders’ meeting on
October 26 to discuss the proposed parking garage. There was a question regarding the site
selected for the parking garage and there were concerns about the proposed location. The
Gilbert Chamber of Commerce looked at more southern locations for a parking garage. Ms.
Fresquez would like the Town to be more inclusive in the early planning stages in the
Heritage District.

Councilmember Victor Petersen said this project has accelerated the parking structure
construction. There are still questions about how parking will be paid for. There is a clause in
this Development Agreement that allows for some payment towards parking. The Town is
committing to build a parking garage that will cost $21,000,000. The purchase price of the
land sale is $1,000,000. Deducting the purchase price of the land from the sales price leaves
the Town with a profit of only $100,000. This agreement is providing a large subsidy for this
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project. Councilmember Victor Petersen said growth should pay for growth and but this
agreement is setting a bad precedent.

Vice Mayor Jared Taylor agreed and said Councilmember Victor Petersen had valid points.
The Town needs a parking plan and policy. Until that is completed he does not feel the
urgency to complete a parking garage so soon.

Councilmember Jordan Ray agreed there was a lack of communication from the Town to the
Heritage District residents and business owners. When this garage is completed the Town is
looking at another site further south for another parking garage. He agreed there should be a
long term parking policy in place. The current policy is the Town pays for all parking and
that is what is being followed now. The Town needs a plan to pay maintenance on the
parking facilities. Mayor Jenn Daniels said Council will discuss parking at a Study Session
on November 29.

Economic Development Director Dan Henderson answered questions on the economic
impact of the different projects in the Heritage District. This specific project has not been
analyzed. Over a five year period sales tax collections has increased 93% in just the Heritage
District. Town Manager Patrick Banger mentioned there was discussion at the Council
Retreat on how to find data for specific areas. A few years ago the money collected from the
Heritage District totaled $3,300,000 a year.

Councilmember Eddie Cook asked for more information on what the proposed public
pedestrian plaza might look like. Economic Development Director Dan Henderson said the
pedestrian and vehicular plaza is envisioned as site for pedestrians to gather and interact.
Bicycles and pedestrians could leave the Power Line trail and move south towards Elliot
Road. Public participation will be part of the design process of the plaza.

A motion was made Eddie Cook, seconded by Brigette Peterson, to adopt a Resolution
approving a Development and Disposition Agreement with CBDG Gilbert, LLC (Common
Bond) for the sale and development of property located on the northeast corner of Hearne
Way and Gilbert Road and to authorize the Mayor to execute the required documents. Motion
carried 5-2 with Vice Mayor Jared Taylor and Councilmember Victor Petersen casting the
dissenting votes. Resolution No. 3881 was adopted.

ADJOURN

Mayor Jenn Daniels adjourned the meeting at 6:22 p.m.

ATTEST:

Jenn Daniels, Mayor Lisa Maxwell, CMC, Town Clerk
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CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the
special meeting of the Town Council of the Town of Gilbert held on the 1st day of November
2016. I further certify that the meeting was duly called and held and that a quorum was present.

Dated this day of

Lisa Maxwell, CMC, Town Clerk
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MINUTES OF THE GILBERT TOWN COUNCIL IN REGULAR MEETING OF
NOVEMBER 10, 2016 AT 6:30 PM, MUNICIPAL CENTER, COUNCIL CHAMBERS, 50
EAST CIVIC CENTER DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor Jenn Daniels, Vice Mayor Jared Taylor, Councilmembers
James Candland, Eddie Cook, Victor Petersen and Brigette

Peterson.

COUNCIL ABSENT: Councilmember Jordan Ray

STAFF PRESENT: Manager Patrick Banger, Clerk Lisa Maxwell, Attorney Michael
Hamblin, Project Manager Ken Snow and Planner Ashlee
MacDonald

AGENDA ITEM

CALL TO ORDER

Mayor Jenn Daniels called the meeting to order at 6:33 p.m.
PRESENTATION OF STUDENT CITIZEN OF THE MONTH AWARD

Mayor Jenn Daniels and the Council presented Student Citizen of the Month Awards for October
to:

Londyn Webster, Skye Robinson, Michael Guardado, Alexia Ruvalcaba, Everly Matson, Carly
Hudson, Zachary Jones, Ellie Ebright, Allison Blum, Nina Gojkovic, Houston Hawkins, Amare
Patel, Kanz Sulaiman, Sage Ehlert, Timothy Ortiz, Jordan Carlin, Madison Avery, Kendall Stout,
Madison Crook, Mikal Buckner, Tyler Judd, Isabella Gobrick, Gary Daniels, Eric Chikando,
Madison Wright, Jesse Waters, Gracie Miraglia, Lauren Zaur, Carleigh Mendez, Navy LeBaron,
Emilie Miranda, Rony Finney, Sydney Murrell, Bradley Nisbet, Nathaniel Foote, Mason Rein,
Jared Mannie, Karter Doucette, Lynsey Shaffer, Diego Alegre, Madison Durrant, Allen Jacob,
Julissa Solis, Benjamin Pettit, Emily Narducci, Ashley Nichols, and Charles Hamrock.

PRESENTATIONS; PROCLAMATIONS

1. Proclamation declaring Gilbert as a Hidden Heroes City in partnership with the Elizabeth
Dole Foundation.

Mayor Jenn Daniels read a proclamation declaring Gilbert, Arizona as a Hidden Heroes City
in partnership with the Elizabeth Dole Foundation, and presented the proclamation to Annie
Remsberg, the Arizona Dole Caregiver Fellow.

2. Proclamation declaring November 2016 as American Diabetes Month

No presentation.
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3. Presentation on iRun4Good.

Councilmember Victor Petersen introduced Tim Thompson, who gave an overview of the
iRun4Good event. Mr. Thompson presented a check to the Police Department Family
Violence Unit in the amount of $10,000.

4. Presentation of the International City/County Management Association (ICMA)
Certificate of Excellence.

Management and Budget Director Kelly Pfost reported the Town received a Certificate of
Excellence from the ICMA and she presented the award to Town Manager Patrick Banger.

INVOCATION AND PLEDGE OF ALLEGIANCE

Councilmember James Candland introduced the young man who led the Pledge of Allegiance.
Pastor Thor Strandholt of Valor Christian Church gave the invocation.

ROLL CALL

Town Clerk Lisa Maxwell called roll and declared a quorum present.
COMMUNICATIONS FROM CITIZEN

None.

CONSENT CALENDAR

A MOTION was made by Vice Mayor Jared Taylor, seconded by Councilmember Victor
Petersen, to approve Consent Items 5, 6, 7,9, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 24, 25,
26,27, 28 and 29; remove Items 10, 22 and 23 from the Consent Calendar; remove Consent
Item 8 from the agenda; and add Item 35 to the Consent Calendar, appointing Mary Harris and
Seth Banda to the Planning Commission as alternate members with terms ending November 14,
2016 to November 14, 2017. Motion carried 6-0.

5. INTERGOVERNMENTAL AGREEMENT - consider approval of Intergovernmental
Agreement No. 2017-3001-0490 with Maricopa County in an amount not to exceed
$143,966 for FY2016-2017 basic animal control services and authorize the Mayor to
execute the required documents.

This item was approved with the Consent Calendar vote.
6. AGREEMENT - consider approval of Cooperative Purchase Agreement No. 2017-

3002-0482 with Braun Northwest Inc. in an amount not to exceed $310,928 for the purchase
of two ambulances and authorize the Mayor to execute the required documents.
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This item was approved with the Consent Calendar vote.
7. PURCHASE - consider:

a) waiving the bidding requirements and authorize the purchase of eighteen (18) police
vehicle replacements and five (5) new patrol vehicles fully up-fit from San Tan Ford, in an
amount not to exceed $1,106,000, including taxes;

b) a Contingency Transfer from the Capital Improvement Plan (CIP) Contingency Fund to
the Police System Development Fee Fund in the amount of $242,500; and

c) a Contingency Transfer from the General Fund Replacement Fund in the amount of
$18,210.

This item was approved with the Consent Calendar vote.

8. HOME FUNDS - consider approval and authorize the Mayor or her designee to execute
the required documents:

a) Intergovernmental Agreement No. 2016-5501-0369 with Maricopa County HOME
Consortium, in the amount of $200,023 to utilize FY 2016-2017 HOME Investment
Partnership Funds; and

b) Amendment No. 2 to Contract No. 2015-2105-0699 with Affordable Rental Movement
of Save the Family Foundation of Arizona in the amount of $200,023 to utilizing FY 2016-
2017 HOME Investment Partnership Funds.

This item was moved to December 15, 2016.

9. CONTRACT - consider approval of Design Services Contract No. 2017-2106-0436 with
Water Works Engineers, LLC, in an amount not to exceed $213,922 for the System Wide
Force Main Retrofit, Project No. WW105, and authorize the Mayor to execute the required
documents.

This item was approved with the Consent Calendar vote.

10. CONTRACT - consider approval of Design Services Contract No. 2017-2106-0473 with
Rick Engineering Company in an amount not to exceed $237,330 for the 18-inch Reclaimed
Waterline in Higley and Queen Creek Roads, Project No. WWO072, and authorize the Mayor

to execute the required documents.

Councilmember Victor Petersen addressed his initial concerns that a firm was selected
directly for this project without using a Request for Quotation (RFQ) process. He stated that
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though he felt the goals could have been better served with a competitive RFQ selection
procedure, he did not wish to delay the progress or put critical dates in jeopardy.

Project Manager Ken Snow affirmed that Councilmember Victor Petersen “captured the
essence of this selection”.

A MOTION was made by Councilmember Victor Petersen, seconded by Vice Mayor Jared
Taylor, to approve Item 10. Motion carried 6-0.

11. CONTRACT - consider approval of Cooperative Purchasing Contract No. 2017-1103-
0456 with Western States Petroleum Inc., in an amount not to exceed $3,100,000 for the
FY2016-2017 purchase of bulk fuel services and supplies with the option for two (2) one-
year renewals, and authorize the Mayor to execute the required documents.

This item was approved with the Consent Calendar vote.

12.  CONTRACT - consider approval of Construction Manager at Risk Services Pre-
Construction Services Contract No. 2017-2106-0396 with Haydon Construction Corporation
in an amount not to exceed $139,925 for the Elliot District Park Improvements Project,
Project No. PR125, and authorize the Mayor to execute the required documents.

This item was approved with the Consent Calendar vote.

13. CONTRACT - consider approval of the contracts as follows for water meter part
materials in an amount not to exceed $140,000 total with the option to renew for four (4)
years and authorize the Mayor to execute the required documents:

a) Contract No. 2017-4105-0455 with Ferguson Enterprises, Inc.; and
b) Contract No. 2017-4105-0483 with Farnsworth Wholesale Company.
This item was approved with the Consent Calendar vote.

14. CONTRACT - consider approval of Job Order Contract (JOC) Contract No. 2017-2106-
0411 with CS Construction, Inc. in for streetlights, traffic signals and Intelligent
Transportation System Components, and authorize the Mayor to execute the required
documents.

This item was approved with the Consent Calendar vote.
15. CONTRACT - consider approval of expenditures under Contract No. 2017-1105-0463
with CDW Government LLC in an amount not to exceed $235,000 for Microsoft,

CommVault, NetMotion, and Veeam software licenses, and authorize the Mayor to execute
the required documents.
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This item was approved with the Consent Calendar vote.
16. CONTRACT - consider approval of renewal Contract No. 2014-1105-0140 with Tyler
Technologies in an amount not to exceed $192,000 for the support and maintenance of Eden
for FY2017, and authorize the Mayor to execute the required documents.
This item was approved with the Consent Calendar vote.
17. CONTRACT - consider approval of renewal Contract No. 2014-1105-0241 with
Databank in an amount not to exceed $150,000 for the support and maintenance of OnBase
document management system hardware and software for FY2017, and authorize the Mayor
to execute the required documents.

This item was approved with the Consent Calendar vote.

18. CONTRACT- consider approval and authorize the Mayor to execute the required
documents for:

a) expenditures under Cooperative Purchase Agreement No. 2016-1103-0022 with Vangard
Truck Centers in an amount not to exceed $596,000 for the purchase of two (2)
Mack/McNeilus Rear Loaders; and

b) a Contingency Transfer from the Environmental Services Residential Replacement fund
in the amount of $28,020.

This item was approved with the Consent Calendar vote.
19. AGREEMENT - consider approval of the agreements as follows for the purchase of 26
medium duty and light duty vehicles in an amount not to exceed $874,274 and authorize the
Mayor to execute the required documents:

a) Cooperative Purchase Agreement No. 2012-1103-0222 with San Tan Ford;

b) Cooperative Agreement No. 2015-1103-0721 with Sanderson Ford;

c) Cooperative Agreement No. 2012-1103-0224 with Courtesy Chevrolet;

d) a Contingency Transfer from Water Replacement Fund in the amount of $1,340; and

e) a Contingency Transfer from the Street Replacement Fund in the amount of $2,540.

This item was approved with the Consent Calendar vote.

20. BUDGET - consider approval of a General Fund Contingency Transfer in the amount of
$350,000 to cover costs associated with Staff overtime and external plan review services.
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This item was approved with the Consent Calendar vote.
21. BUDGET/HUMAN RESOURCES - consider authorization of:
a) one additional Senior Building Plan Review position for immediate hire;
b) one additional Fire Plan Review position for immediate hire; and
¢) a General Fund Contingency Transfer in the amount of $193,200.
This item was approved with the Consent Calendar vote.
22. ABANDONMENT - consider adoption of a Resolution of abandonment for a Temporary
Storm Water Drainage Retention Basin Easement located along the south side of Riggs Road

directly across from Martingale Road.

23. FINAL PLAT S602 - consider approval of the final plat for Petersen Acres located east
of the southeast corner of Higley Road and Riggs Road.

Councilmember Victor Petersen announced he was abstaining from discussion on these items
as it was his family’s property.

A MOTION was made by Councilmember Brigette Peterson, seconded by Councilmember
James Candland, to approve items 22 and 23. Motion carried 5-0-1 with Councilmember
Victor Petersen abstaining. Resolution No. 3882 was adopted.

24. FINAL PLAT SP1515- consider approval of the final plat for The Enclave at Gilbert
located at the southeast corner of Queen Creek Road and Val Vista Drive.

This item was approved with the Consent Calendar vote.

25. FINAL PLAT S09-02 - consider approval of the final plat for Adora Trails - Parcel 11A
located at the northwest corner of Coldwater Boulevard and Constellation Way.

This item was approved with the Consent Calendar vote.

26. FINAL PLAT WAO062 - consider approval of the final plat for 156th Street and Germann
Road located at the southeast corner of that intersection.

This item was approved with the Consent Calendar vote.
27. SPECIAL EVENT LIQUOR LICENSE - consider approval of a Special Event Liquor

License for the WHOO Foundation for a Charity Fundraiser on December 31, 2016 from
12:00 p.m. to 10:00 p.m. located at 1265 South Gilbert Road.
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This item was approved with the Consent Calendar vote.

28. SPECIAL EVENT LIQUOR LICENSE - consider approval of a Special Event Liquor
License for San Tan Charter School for a Fundraiser on November 19, 2016 from 5:00 p.m.
to 11:00 p.m. located at San Tan Charter School, 3959 East Elliot Road.

This item was approved with the Consent Calendar vote.

29. MINUTES - consider approval of the minutes of the Special Meeting of October 18,
2016; Study Session of October 20, 2016; and Regular Meeting of October 20, 2016.

This item was approved with the Consent Calendar vote.
PUBLIC HEARING

Mayor Jenn Daniels opened the public hearing for items 30, 31, 32, and 33. No one wished to
speak and Mayor Jenn Daniels closed the public hearing.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember James
Candland, to approve public hearing items 30, 31, 32, and 33. Motion carried 6-0.

30. LIQUOR LICENSE - conduct hearing and consider approval of a Series 12 Restaurant
Liquor License for Casanova Brothers Pizza located at 959 North Val Vista Drive.

This item was approved with the Public Hearing Vote.

31. LIQUOR LICENSE - conduct hearing and consider approval of a Series 12 Restaurant
Liquor License for Buddyz A Chicago Pizzeria located at 3611 East Baseline Road, Suite
102.

This item was approved with the Public Hearing Vote.

32. LIQUOR LICENSE — conduct hearing and consider approval of a Series 12 Restaurant
Liquor License for Egg N Joe located at 3131 South Market Street, Suite 101.

This item was approved with the Public Hearing Vote.

33. ZONING Z16-12 - conduct hearing and consider adoption of an Ordinance with a text
amendment to the Land Development Code of Gilbert, Arizona Chapter 1 Zoning
Regulations, Division 2: Land Use Designations, Article 2.1 Single Family Residential
Districts, Table 2.103 Land Use Regulations - Single Family Residential Districts, Article 2.2
Multi-Family Residential Districts, Table 2.203 Land Use Regulations- Multi-Family
Residential Districts, Article 2.3 Commercial Districts, Table 2.303 Land Use Regulations-
Commercial Districts, Article 2.4 Heritage Village Center Zoning District, Table 2.402 Land
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Use Regulations- Heritage Village Center District, Article 2.5 Office Districts, Table 2.503
Land Use Regulations- Office Districts, Article 2.6 Employment Districts, Table 2.603 Land
Use Regulations- Employment District, Article 2.8 Gateway Districts, Table 2.803 Land Use

Regulations- Gateway Districts, Article 2.9 Use Regulations, Table 2.902 Use Regulations,
Division 4: General Regulations, Article 4.5 Supplemental Use Regulations, Section 4.506
Reserved and Division 6: Use Definitions, Article 6.1 Use Definitions, and Glossary of
General Terms related to the creation of a Use Definition for Vacation or Short-Term Rentals
to provide consistency with recent legislation; and revisions to the Use Definition related to
Hotels and Commercial Lodging and Bed and Breakfast Homes.

This item was approved with the Public Hearing Vote. Ordinance No. 2597 was adopted.

34. ZONING Z16-13 - conduct hearing and consider adoption of an Ordinance with a text
amendment to the Town of Gilbert Land Development Code, Chapter I Zoning Regulations,
Division 4 General Regulations, Article 4.5 Supplemental Use Regulations, Section 4.5014
Medical Marijuana Dispensaries, Offsite Cultivation Sites and Designated Caregiver
Cultivation Locations, related to separation requirements between dispensaries and certain
uses and the total number of dispensaries permitted within the Town. The effect of the
amendment will be to increase the separation requirement between dispensaries and sensitive
uses and to remove the cap of two total dispensaries permitted within the Town.

Planner Ashlee McDonald summarized the request to amend the Land Development Code by
increasing the separation requirements between medical marijuana dispensaries and other
sensitive uses, apply separation between medical marijuana facilities, and remove the cap of
two total dispensaries in the Town. She provided a brief background including the history of
zoning regulations for medical marijuana dispensaries and summarized the current proposal
which mirrors the Code in surrounding municipalities.

Mayor Jenn Daniels opened the public hearing on item 34.

Mark Haile and Tim Hammer, Gilbert residents, did not wish to speak, but did request the
item be continued.

Lindsay Schube, attorney with the Law Firm of Gammage and Burnham, voiced her request
for a continuance of this item. She declared that she represents the only dispensary in
Gilbert. She requested that while Section 4.5014 is open, she wished to discuss separation
requirements, hours of operation, points of ingress and egress, and the sale of merchandise
other than marijuana.

Paul Conant, Phoenix resident and attorney with the Conant Law Firm, PLC, declared he
represents the land owner of the one current dispensary. He requested the opportunity to
speak with the Legal and Planning Departments to share his thoughts on possible
improvements, including changes in the hours of operation.
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A. Melvin McDonald, Gilbert resident, advocated for longer dispensary hours and for a
continuance before the passing of this ordinance.

Councilmember Victor Petersen voiced his agreement of continuing the item and providing
the opportunity for further discussion. Councilmember Brigette Peterson agreed,
acknowledging she is also in favor of continuing this item and allowing the stakeholders and
public to express their opinions.

Councilmember Eddie Cook stated that after two prior efforts, there had been no Council
support to continue the dialogue. He expressed the desire to move forward with the motion
for approval, with the possibility of readdressing the topic once new Councilmembers have
been elected.

Mayor Jenn Daniels asked Planner Ashlee McDonald to explain the history of the project, the
public notification process, and the timing of the amendment. Planner Ashlee McDonald
reaffirmed that this item had gone to public hearing several times. She maintained the code
was amended in May 2016, the process included citizen review and initiation, and the public
hearing was noticed in newspapers. She also indicated the timing of the amendment was due
to upcoming changes to State Statute.

Mayor Jenn Daniels expressed thanks to the public for their feedback, but urged Council to
stay focused on the current agenda item. She also voiced support of the staff recommendation
to move forward with a motion to approve.

Vice Mayor Jared Taylor noted that he was in agreement with the comments made by
Councilmember Eddie Cook.

Mayor Jenn Daniels closed the public hearing on item 34.
A MOTION was made by Councilmember Eddie Cook, to approve item 34.

A MOTION was made by Councilmember Victor Petersen, seconded by Councilmember
Brigette Peterson, to amend the motion to return this item to the Planning Commission for
review and to conduct meetings with stakeholder groupsand for staff to review the three
proposed changes as requested by the operating dispensary. Motion failed 3-3 with Mayor
Jenn Daniels, Vice Mayor Jared Taylor and Councilmember Eddie Cook casting the
dissenting votes.

The original motion was seconded by Vice Mayor Jared Taylor. Motion carried 6-0.
Ordinance No. 2598 was adopted.
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ADMINISTRATIVE ITEMS

35. BOARDS AND COMMISSIONS — consider appointment of two alternate members to
the Planning Commission with terms beginning November 14, 2016 and ending November
14, 2017.

This item was approved with the Consent Calendar vote. Mary Harris and Seth Banda were
appointed to Planning Commission as alternate members with terms ending November 14,
2016 to November 14, 2017.

36. COUNCIL ADMINISTRATION - consider acceptance of the Budget Report and
Contingency Report for the 1st Quarter of FY2017.

A MOTION was made by Councilmember Eddie Cook, seconded by Councilmember Victor
Petersen, to accept the Budget Report and Contingency Report for the 1st Quarter of
FY2017. Motion carried 6-0.

37. BOARDS, COMMISSIONS, AND COMMITTEES - reports from Council Liaisons for
the:

a) Subcommittee on Board and Commission Application Screening, Interview, and
Selection

b) Other Council Subcommittees

c) Regional Meetings

d) Arts and Culture Board

e) Environmental and Energy Conservation Advisory Board

f) Human Relations Commission

g) Industrial Development Authority

h) Mayor’s Youth Advisory Committee

1) Parks, Recreation and Library Services Advisory Board

j) Planning Commission

k) Redevelopment Commission

1) Town of Gilbert, AZ Public Facilities MPC

m) Town of Gilbert, AZ Water Resources MPC

n) Town of Gilbert, AZ Self-Insured Trust Fund for Health Benefits

o) Utility Board

Vice Mayor Jared Taylor commented on the Gilbert Art Walk event and expressed enjoyment in

seeing the rich, cultural environment it brings to the town.
POLICY ITEMS

None.
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FUTURE MEETINGS
No discussion.
COMMUNICATIONS
Report from the TOWN MANAGER on current events.

Town Manager Patrick Banger asked Public Works Director Jessica Marlow to introduce
Susanna Struble, the new Assistant Town Engineer and Capital Improvement Projects
Manager. Manager Susanna Struble spoke of her past experience and expressed excitement
to now be working for the Town of Gilbert.

Report from the COUNCIL on current events.

Councilmember Brigette Peterson reported that the Valley Metro Rail Board named Scott
Smith to a two year contract after conducting an extensive search.

Report from the MAYOR on current events.

Mayor Jenn Daniels noted that Valor Christian Church hosted a Desert Harvest Car Show to
benefit Soldier’s Best Friend, an organization that provides service or therapeutic companion
dogs to military veterans. She expressed gratitude to this organization for their service to the
community.

Mayor Jenn Daniels highlighted upcoming events including Gilbert Days Rodeo, Gilbert
Days Parade, East Valley Veterans Day Parade, the Everyday Heroes event honoring foster

families, and the Liberty Market Picnic Lunch benefitting Amyotrophic Lateral Sclerosis
Disease (ALS).

Mayor Jenn Daniels wished Gilbert residents and Town staff a happy Thanksgiving from
Council.

ADJOURN
Mayor Jenn Daniels adjourned the meeting at 7:46 p.m.

ATTEST:

Jenn Daniels, Mayor Lisa Maxwell, CMC, Town Clerk
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CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the
regular meeting of the Town Council of the Town of Gilbert held on the 10" day of November
2016. I further certify that the meeting was duly called and held and that a quorum was present.

Dated this day of

Lisa Maxwell, CMC, Town Clerk
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MINUTES OF THE GILBERT TOWN COUNCIL IN SPECIAL MEETING OF
NOVEMBER 17, 2016 AT 8:30 AM, MUNICIPAL CENTER, COUNCIL CHAMBERS, 50
EAST CIVIC CENTER DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor Jenn Daniels, Councilmembers James Candland, Victor
Petersen, Brigette Peterson and Jordan Ray

COUNCIL ABSENT: Vice Mayor Jared Taylor and Councilmembers Eddie Cook
STAFF PRESENT: Manager Patrick Banger, Assistant Manager Marc Skocypec, Clerk
Lisa Maxwell, Management Support Specialist Robin Stoneman,

Attorney Michael Hamblin,

AGENDA ITEM

NETWORKING OPPORTUNITY

Mayor Jenn Daniels and Councilmembers James Candland, Brigette Peterson and Jordan Ray
were in attendance.

CALL TO ORDER
1. Discussion on socioeconomic demographics, community characteristics.

Management Support Analyst Amanda Elliot gave an overview of the history and demographics
of the Town of Gilbert. She discussed development in the downtown Heritage District.

Councilmember Jordan Ray left and a quorum was no longer in attendance.
2. Discussion on land use and development plans.

Councilmember Victor Petersen arrived after item 2 discussion and completed and before
discussion on item 3 started.

3. Discussion and overview of local government in each area including role of council and brief
overview of services.

4. Further discussion on land use and development plans.
ADJOURN

ATTEST:

Jenn Daniels, Mayor Robin Stoneman, Management Support Specialist
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CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the
special meeting of the Town Council of the Town of Gilbert held on the 17" day of November
2016. I further certify that the meeting was duly called and held and that a quorum was present.

Dated this day of

Robin Stoneman, Management Support Specialist

17 of 19



MINUTES OF THE GILBERT TOWN COUNCIL IN SPECIAL MEETING OF
NOVEMBER 17, 2016 AT 5:00 PM, MUNICIPAL CENTER, COUNCIL CHAMBERS, 50
EAST CIVIC CENTER DRIVE, GILBERT, ARIZONA

COUNCIL PRESENT: Mayor Jenn Daniels, Vice Mayor Jared Taylor, Councilmembers
James Candland, Eddie Cook, Victor Petersen, Brigette Peterson

and Jordan Ray

COUNCIL ABSENT: none

STAFF PRESENT: Manager Patrick Banger, Assistant Manager Marc Skocypec, Clerk
Lisa Maxwell, Attorney Michael Hamblin

AGENDA ITEM

CALL TO ORDER

Mayor Jenn Daniels called the meeting to order at 5:04 p.m.
PRESENTATIONS; PROCLAMATIONS

1. PROCLAMATION/AGREEMENT - signing of the official proclamation and agreement
between the Town of Gilbert and Antrim-Newtownabbey Borough, Northern Ireland.

Members of the Gilbert Town Council attended the Sister Cities Signing Ceremony between

the Borough of Antrim-Newtownabbey, Northern Ireland, and the Town of Gilbert. The

ceremony included: congratulatory speeches; reading and signing of the official

proclamation between Gilbert and Antrim-Newtownabbey; and an exchange of gifts.
ADJOURN

Mayor Jenn Daniels adjourned the meeting at 5:50 p.m.

The Mayor, Council and Antrim-Newtownabbey Borough Officials will attend a dinner
and activity following the meeting.

ATTEST:

Jenn Daniels, Mayor Lisa Maxwell, CMC, Town Clerk
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CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the minutes of the
special meeting of the Town Council of the Town of Gilbert held on the 17" day of November
2016. I further certify that the meeting was duly called and held and that a quorum was present.

Dated this day of

Lisa Maxwell, CMC, Town Clerk

19 of 19



@

GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Leslie Giltner, Customer Service Manager, 503-6801
MEETING DATE: December 1, 2016

SUBJECT: Series 12 Restaurant Liquor License for Venezias Pizzeria located at 744
West Ray Road, Suite 101

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to issue an order to recommend approval of a Series 12 Restaurant Liquor License for
Venezias Pizzeria located at 744 West Ray Road, Suite 101.

BACKGROUND/DISCUSSION

Domenick Montanile is requesting approval of a Series 12 Restaurant Liquor License for
Venezias Pizzeria located at 744 West Ray Road, Suite 101. This is a new license. Amendments
were filed to add the suite number on the application.

This non-transferable, on-sale retail privileges liquor license allows the holder of a restaurant
license to sell and serve all types of spirituous liquor solely for consumption on the premises of
an establishment which derives at least forty percent (40%) of its gross revenue from the sale of
food. Failure to meet the 40% food requirement may result in revocation of the license.

If an audit or review of receipts shows that the business is not meeting the requirement that at
least forty percent (40%) of its gross revenue be from the sale of food the applicant may be

required to request approval for continuation of the license pursuant to A.R.S. §4-213(E).

Series 12 licenses are exempt from the 300 foot distance requirement from a church, a school
building with any grades K-12 or a fenced recreational area adjacent to a school building.

Public notice was posted for the required 20-day period in accordance with the Arizona
Department of Liquor License and Control posting requirement. No adverse information to

1of 14



justify a denial of this application was received from Planning and Zoning, Building and Code
Compliance or the Police Department. There were no liquor related conditions in the zoning
ordinance for this site.

Council’s recommendation will be forwarded to the Arizona Department of Liquor License &
Control. If Council recommends denial of an application, the minutes must reflect specific
reasons, testimony, and other evidence that supports the motion to deny the license applications
as required by A.R.S. 4-201.E further defined by Rule R19-1-102 (Attachment 1).

FINANCIAL IMPACT

The license fee is $750 per year.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this
request.

Respectfully submitted,

Leslie Giltner
Customer Service Manager

Attachments/Enclosures:

Attachment 1 — Arizona Department of Liquor Licenses & Control, Rule R19-1-102
Attachment 2 — Liquor License Application
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Approved By Approval Date

Kyle Mieras 11/16/2016 5:34 PM
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Attachment 1

R19-1-102. Granting a License for a Certain Location

Local governing authorities and the Department may consider the following criteria in
determining whether public convenience requires, and that the best interest of the community
will be substantially served by the issuance or transfer of a liquor license at a particular
unlicensed location:

10.

11.

Petitions and testimony from persons in favor or opposed to the issuance of a license who
reside in, own or lease property in close proximity.

The number and series of licenses in close proximity.

Evidence that all necessary licenses and permits have been obtained from the state and all
governing bodies.

The residential and commercial population of the community and its likelihood of increasing,
decreasing or remaining static.

Residential and commercial population density in close proximity.

Evidence concerning the nature of the proposed business, its potential market and its likely
customers.

Effect on vehicular traffic in close proximity.
The compatibility of the proposed business with other activity in close proximity.

The effect or impact of the proposed premises on businesses or the residential neighborhood
whose activities might be affected by granting the license.

The history for the past five years of liquor violations and reported criminal activity at the
proposed premises provided that the applicant has received a detailed report(s) of such
activity at least 20 days before the hearing by the board.

Comparison of hours of operation of the proposed premises to the existing businesses in
close proximity.
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Arizono Depariment of Liquor Licenses and Canliol
800 W Washington 5th Floor

Phoenix, A1 85007-2934 RECEIVED

www . aziquor.gov
(602) 542-5141 COT ™ 2 5 s
Application tar Liquor License et
Tvoe ot Print with Black Ink TOWN OF
WN OF GILBERT

APPLICATION FEE AND INTERIM PERMIT FEES (IF APPLICABLE) ARE NOT REFUNDABLE. .. .~
A TOMER SERV IR CENTER

serviee fee of 525 will be chaiged lor ol dishonored checks [A.RS. § 44-6852

SECTION 1 This application is for a: SECTION 2 Type of Ownership:
[Dintedim Parmit (Complete Section 5) [JJ1.W.R.OS. (Complele Section &)
[ONew License (Complete Sections 2, 3. 4,13, 14, 15. 16) Oindividuat (Complete Section )
Operson Transter (Complete Section 2, 3. 4. 12, 13, 14, 18) Olrartnership (Complete Section &)
[CJtocation Transfer {Bars and Liquor Storas Only) COcorporation {Complete Section 7)
{Complete Seclion 2, 3. 4, 11,13, 14, 14) Cluimited Liability Co (Complete Section 7)
(CJprobate/ wWill Assignment/ Divorce Decrae Ociub (Complete Section 8)
(Complele Se_ctions 23,4.9.13.14, 14} ClGovernment (Complete Section 10)
{Fee not required) ] Oirust (Complete Section 8)
Ocovernment {Complete Sections 2, 3, 4,10, 13, 1) Civrine (Complete Section 6]
{1 seasonao! Clother (Explain)

S e —— - —

SECTION 3 Type ol license
1. Type ol Ucense: LICENSE #
E— _._—__.——.——-_——-_——'-__'—— ————
SECTION 4 Applicants

1. Individuel Owner/agent's Nome:

|

Lost Font Miadls

2. Owner Name:.

(Ownenship name lor fype of awnenhip checked on section 3)

3. Business Name:

(txoctly o tt appadrs an the exterior of pramica) .
A 4. Business Location Address____ 194 \AL- Loy ook e 190 (bt , B F5l) }”bﬁ( ) o
(Lo nol ysa PO box) Strual ! Cly shate ilp Cade County
5. Mailing Address:
(a1 ¢onospondence will be malled to this adadiess) Skeot Cily shate ilp Code
4. Business Phone: Daytime Contact Phone;

7. Emoil Address:

2. Is the Business localed within the incorperaled limits of ihe above city or 1o%n
9. Does Ihe Business location address hove a sireet address for o City or Town but is actually in the boundaries
of ancther City, Town or Tribal Rasarvation? OyesCIno ’
If yes, what City. Town or Tribal Reservation is this Business locatedin;

10. Tolal Price poid for Series 6 Bar. Sedes 7 Beer 8 Wine Bar or Series 9 Liquor Store ( license only) $

Departmen! Use Only
Fees: 3
appllcation Intedm Permi 3¢ inspection fingar Prink Tola! of All fecs
It Arizona Statemeni of Citizenship & Alien Stolus tor State Benafits complete? DOves One
Accepiad by Date: License #
4/12/20146 page 1 of 8

Individuals requiring ADA accommodations please coll (402)542-9027

63301 o 353811




o @® RECEIVED
6CT 17 2005

Arizona Department of Uiguor Licenses and Control
800 W Washington 5th Floor

TOWN OF GILBERT
Phoenlx, AT 85007-2934

- -
www.azlquor.gov CUSTOMER SERVICT: CEN'I'L%
{402) 542-5141 5]
Application for Liquor License 3
Tvoe or Print with Black Ink o
APPLICATION EEE AND [NTERIM PERMIT FEES (IF APPLICABLE) ARE NOT REFUNDABLE -Q
Asg : checks (A RS § 44-68 .
n
SECTION 1 This appticafion is for a: SECTION 2 Type of Ownership: E
Cinterdm Permit {Complele Section 5) [J1TW.ROS. (Complete Saction &) :r:
[Z)New License (Complele Sections 2, 3, 4, 13, 14, 15, 16} Cingividual {Compiete Section 4) QJ
Crerson Transfer (Complele Section 2, 3, 4. 12, 13, 14, 14) Crartnership (Complete Section 6)
Otocation Transter {Bars and Liquor Stores Only) [fIcomoration (Complete Section 7)
{Completa Section 2, 3, 4, 11,13, 14, 16) [CLimited Liobilty Co {Complete Section 7)
(Jrrobate/ will Assignment/ Divorce Decree CJcwb ([Complete Section 8)
{Complete Se'cﬁons 2,3.4,9.13.14, 14} [CJGovemment {Complete section 10}
{Fee not required) . OOrrust (Complete Section &)
Governmenl {Complete Sections 2, 3, 4, 10, 13, 16} DTn'be (Complete Section 6)
O seasonal otner (Expiain)
SECTION 3 Type of license
I. Type of License: SERIES 12 UCENSE #_/A07A 798
e — e e e e e e s e ——— |
SECTION 4 Appllcanis
1. Individual Owner/Agent's Name: MONTANILE DOMENICK
Last First Middle
2. Owner Name: VENEZIA'S NEW YORK STYLE PiZZA-CHANDLER INC
(Ownership nams lor lype of ownarhip chocked an seclion 2)
3. Business Name: VENEZIA'S PiZZERIA o
(Exactty as ) appear on the exterior of premises) gs l’s 4
4. Business Locotion Address; 44 W RAY ROAD GILBERT AZ MARICOPA
{Do not use PO Bax) Stroat coy State Iip Code County
{Allc pand o wil ha malled to Ihis addreis) $troed Chty Siate Op Code
6. Business Phone: % 186-286-J22“ _poyfime Contact Phone: 480-220-6430
7. Email Address; DOM@VEN S.COM

. Is the Business located within the incorporated limils of the above city or townz[Aves(Ino
. Does the Business locaiion address have a sireet address for a City or Town bul is actually in the boundaries
of another City, Town of Tribal Reservalion? DYesNo

it yes, what City, Town or Tribal Reservalion is this Business located in:

10. Total Price paid for Series 4 Bar, Serias 7 Beer & Wine Bar or Series 9 Liquer Store, [ icense only) $

Department Use Only 11 126 '
Fees: ___J00 _ _H T s 220~
Applcation Interim Permit SHe Inspaction Hngor Prints Totat of All Feas
Is Arizona Siatement of Citizenship & Alien Stalus for Slate Beneliis complete? Yes Ono
Accepted by: 'ﬂ?? Date: [ﬂ[ 13 Lzlﬂ A Licensae # /MW?P'
412/2016 page | of 8

Individuats requiring ADA accommodations please cal (602)542-9027
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SECTION & - continved . .

TRUST
Name of Trust:

Lost Hrst Middle Mailing Addrass City Stato Iip Code

IRIBE
Name of Tribal Ownership:
Lasi First Middis Matlingy Address Chy State Op Code
—— — i —

SECTION 7 Corporations/ Uimited Liabifity Co

EACH PERSON LISTED MUST SUBMIT A COMPLETED QUESTIONNAIRE, AN "APPLICANT" TYPE INGERPRINT CARD AND $22 PROCESSING FEE FOR EACH
CARD.

Corporation Complete Questions 1,2,3, 4,5, 4, and?7

O iLc. Complete Questions 1,2, 3,4, 5, 6, and 7
I, Nome of Corporation/ LL.C: VENEZIA'S NEW YORK STYLE PIZZA-CHANDLER INC

2. Dole Incorporated/Crganized: 2/21/2006 State where incorporated/Organized: ARIZONA o 1 LVA(,

3. Al Corporation or AZ L.L.C File No: 12617328 7’5@ Date aulthorized 10 do Business in Al zp%g\a" -

4, 1s Corp/LL.C. Non Profitzl] Yes[ZlNo &

5. List Direciors, Officers, Members in Corporation/L.L.C:

Las First Middle THie _Malling Address Chy Stote Iip Code
MONTANILE DOMENICK PRESIDENT . e o ae gy o
MONTANILE JAIME ELIZABETH SECRETARY |:

(Attach oddliional sheet i nec essary)

6. List all Slockholders / percentage owners who own 10% or more;

tast First Middle %Owned Malling Addresy Chy State Iip Codo
MONTANILE DOMENICK 50 .

MONTANILE JAIME ELIZABETH 50 e e e e e e p e —a -

{Altach additonal sheet # necessary)

7. lf the comoration/ LL.C are owned by another entity, attach an Organizational FLOWCHART showling the siructure of
the ownership. Altach additional sheels os needed in order to disciose the Officers, Directors, Members, Managers,
Pariners, Slockholders and parcentage owners of hose enlilies.

4/12/2016 poge 3ol 9
Indivicluals requiring ADA accommedations please call (602)542-5027
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SECTION 13 Proximity to Church or School
tions to be completed by all In-stale applicants.

A.RS. § 4-207. and (8) staie that no retailer's license shall be issued for any premises which are at the time the license
applicotion dvgceived by the direcior, within three hundred (300) horizonlal feet of a church, within three hundred
{300) horizontal Tegt of a public or privale school building with kindergarten progroms or grades one (1) through (12)

or within three hun 300) horizontal feet of a fenced recreational area adjacent 1o such school building.
The above paragraph D

a} Restaurant license {§ 4-205.02) Seite
b) Hotel/motel Icense (§ 4-205.00)Series 11
c) Microbrewery Sedes 3
d) Croft Dislilery Sedes 18

1. Distance to nearest School; 220 FEET OR .1 MILES
(M less thon one (1)} mite note ootoge)

¢) Govermnment license (§ 4-205.03) Sedes 5
f)Fencedplayingareaola goff course(§ 4-207 (B)(S))
g) Wholesates Serles 4

h) Farm Winesy Sedes 13

school: LEARNING EDGE ACADEMY
Address: 7 RAY ROAD,GILBERT,AZ 85233

2. Distance to nearest Church: 2.1 MILES Name of Chu.:rch:\DsslnNY CHURCH
(1 less thon one (1) mie note tootoge) Address: 1120 S GILBERT #112, GILBERT,AZ 85286

N

SECTON 14 Business Financials

1.vamthe: (Jlessee Osub-essee Owner Orurchoser (0 Management Company
2. 1f the premise is leased give lessors: Name:
Addrass:
Sheel Cly State Ip
3. Monthly Rent/ Legse Rote: $
4. What is the remaining length of the lease? Yrs. Monlhs
5. What is tha penalty if the lease is not fulfiled? $ or Other.

(Give detalli-ctiach additional sheet B nacenary})

6. Tota money bofrowed for the Business not including lease? $_O
Please List Lenders/People you owe money lo lar business.

Lost First Middle Amount Owed Molling Adkiress Chy Steto Ip

NONE

{Attach addiiional sheet i necassary)
7. Whot type of business will this fcense be usaed for {be specific)?

PI1ZZA RESTAURANT

8. Has a license or a transler license for the premises on this applicotion been denied by the stale with in the past (1)
years OveslZNo s ves, attach explangiion.

9. Daes any spirituous liquor manufacture, wholesaler, or employee have an interest in your business?[tves [{INo

10. Is the premises cumenlly license with a fiquor ticense? [ Yas(¥] No

If yes, give license number and licensee's name:

License #: Individual Owner fagent Name:

(Exactty as i appears on lcanse)

411212016 poge.é of ¢
Individuals requiring ADA cccommodations plecse call (602)542-9027
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$ECTION 15 Restaurant or hotel/motel icense applicants

1. Is there an exisling Restaurant or Hotegl/Motel Liquor License at the proposed Iocclion?DYesNo

2. If the answer 1o Question | is YES, you may qualily for an Interim Permit to operate while your application is
pending; consult A.R.S. § 4-203.01: and complete SECTION 5 of this application.

3. Ali Reslourant and Hotel/Molel applicants must complete a Restaurant Operation Plan form provided by the
Department of Liquor Licenses ond Conirol.

4, As stated in A.R.S. § 4-205.02. [H)[2). a Restaurant is an establishment which derives ai leasl forty (4.9} percent of ifs
gross revenue from the sale of food. Gross revenue is the revenue derived from sales of food and spirituous liquar on
the licensed premises. By applying for this Restaurant (] Hotel/Motel, | cerify that | undersiand that | must

maintcin a minimum of forty {40} percent food sales based on these delinitions and have included the Restgurani
Holel/Motel Records Required for Aydil form with this application.
Mﬂgnduro)

5. 1 understand it is my responsibility to contact the Department of liquor Licenses and Conirol to schedule an
inspection when all iables and chairs are on site, kitchen equipment, and, if applicable, patio bamriers are in place on
the licensed premisas. With the exceplion of the patio bormiers, these items are nol required 1o be property installed
tor this inspection. Foilure 1o schedule an inspection will delay issuance of the license. If you are not ready for your
inspection 90 days after filing your applicofion, please request an extension in wiiting; specify why the exiension is
necessary; and the new inspection date you are requesting. W

(Appiicant’s inltiaks)

SECTION 14 Olagram of Premises

Check ALL boxes that apply to your business:

Entrances/Exits M Liquor storage areas Patlo: (0 Contiguous
D Walk-up windows D Drnive-through windows E] Non Contiguous

1. Is your licensed premises cumrently closed due 1o construclion. renovation or redesign? O vesIno
If yes, what is your estimated completion date?

Month/Day/Year

2. Restavrant Motel applicanis are required to draw a detailed floor plon of the kilchen ond dining

areas including the locations of all kitchen equipment and dining furniture. Place for diagram is on section 16
number 4.

3. The diagrom {a delailed floor plan) you provide is required o disclose only the area(s) where spirituous iquor is

to be sold, served. consumed, dispensed. possessed or stored on the premises unless it is a restcurant {see # 3
above).

4. Provide the square footage or outside dimensions of ihe licensed premises. Please do nol include non-icensed
premises such as parking lots, living quarers, elc.

5. Asslated In ARS. § 4-207.01 (B), | understand It Is my responsibilly to notity the Department of Liquor Licenses
and Control when there are chonges to the boundarles, entrances, exits, added or deleled doors, windows,
service windows or increase or decrease to the square foctage ofter submtﬂlvﬁlj\:nﬂiul dlagram.

{Applc anf's iniHals)

4N242014 poge 7 of 9
Indiviciuols requiring ADA accommodations please call {602)542-9027
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SECTION 16 Diagram of Premises - continued

6. On the dlagram please show only the areas where spittuous liquor Is to be sold, served, consumed, dispensed,
possessed or stored. i must show all enfrances, exlls, Interior walls, bars, hl-top tables, dining tables, dining chalrs,

dance foor, stage, game room, ond the kitchen. DO NOT include parking lols, living quarters, elc. When completing
dlogrum, Northis up 1.

If o legible copy of a rendering or Srawing of your diagram of the premises is attached to this application, please write
the words "DIAGRAM ATTACHED" in the box provided for the diagram on the application.

DIAGRAM CF PREMISES

. c{ghjﬂb G)CIJ/’

FrontCoont”
otdu” bca’!“"'ﬂ
7
\__._A_,& Dol

\_._.__—a-\
N

)

oo S
poge 8of 9 '3'2/
Individucls requiring ADA accommodalions pleose call (402)542-9027
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SECTION 17 SIGNATURE BLOCK

NOTARY
Morbend |
I, (Primd Ful) Nome) rha e 'n s ~1 {_" AL . hereby declare that | am the Owner/Agent filing this application as
st Cliol | hove read this applicotion and verify oll stolements o be true. corect and complete.
State of ‘#’MQ__COUH'Y of _ﬂd'[dgé._
RENT Individual Owner/Agent] The toregoing Instrument was ocknowledged betare fhe this

/3 of

bay

My commission expires oni——

etrher 2ol

MOTMV PUBUC. AR.IZOM ’

' MARICOPA COUNTY
My Commbssion Explres
_February 22, 2020

A.R.S. § 41-1030. [nvalidity of rules not made according 1o this chapter; prohlbited agency actlion; prohibited
acls by state employees; enforcement: notice

B. An agency shall not bose a licensing decision in whole or in port on a licensing requirement or condition that is
not specifically authorized by statute, rule or slate tibal goming compact. A general grant of authorily in statute does not
constitute a basis for impaosing @ licensing requirement or condition unless a rule is made pursuant to that general grant of
authorty that specifically cuthorizes the requirement or condilion.

D. THIS SECTION MAY BE ENFORCED IN A PRIVAIE CIVIL ACTION AND RELIEF MAY BE AWARDED AGAINST THE STATE.
THE COURT MAY AWARD REASONABLE ATTORNEY FEES, DAMAGES AND ALL FEES ASSOCIATED WiTH THE LICENSE
APPUCATION TO A PARTY THAT PREVAILS IN AN ACTION AGAINST THE STATE FOR A VIOLATION OF THIS SECTION.

E. A STATE EMPLOYEE MAY NOT INTENTIONALLY OR KNOWINGLY VIOLATE THIS SECTION, A VIOLATION CF THIS
SECTION IS CAUSE FOR DISCIPLINARY ACTION OR DISMISSAL PURSUANT TO THE AGENCY'S ADOPTED PERSONNEL POLICY.

F. THIS SECTION DOES NOT ABROGA TE THE IMMUNITY PROVIDED BY SECTION 12-820.01 OR 12-820.02.

41272014 page 9ol 9
individuals requiring ADA accommodations please coll (602)542-9027
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Arizona Department of Liquor Licenses and Control
fks 800 W Washington 5th Floor
aq Q, Phoenix, A1 85007-2934
www.azliquor.gov
(602) 542-5141

Local Governing Body Recommendation
A.R.S. §4-201(C)

[ ]
1. City or Town of: ﬁ l&‘ t Liquor License Application #:J&Q_'lﬂ_njf_
{Clrcle onc) . . (Asizona cpplicglion #)
2. County of: ‘!N ' cmg City/Town/County #: A‘_‘,&i__

3. If licensed establishment will opearale within an “entertainment district” as described in A.R.S. §4-207(D){2),

(Name of enfertalnment district) {Date of resolulion lo create the enterdalnment ditrdet)

A boundary mop of entericinment distrisf must be attached.
[ ]
4.Th6M1gm_M1 a meeting held on the .1 s é of
{Goveining body) Regular o speclal) (Day) .
[ ]
M. MA considered the application of MQQK_MM

{Month) {Year) (Noma of applicant)

for a license to sell spiriiuous liquor at the premises described in application ' A Q ,

{Arlzona liquor license applicallon #)

»
for the license series #: type ' a * as provided by A.R.S §4-201,

{l.e.: serles 810: beer & wine store)

ORDER OF APPROVAL/DISAPPROVAL

IT IS THEREFORE ORDERED that the license APPLICATION OF

{(Name of applicant}

to sell spirituous liquor of the class and in the manner designated in the application, is hereby recommended

for

(Approvol, disapproval, of no recommandation)

TRANSMISSION OF ORDER TO STATE
IT IS FURTHER ORDERED ihot a certified copy of this order be immediciely transmitted to the Siate Departmeni
of Liquor, License Division, 800 W Washington, 5ih Floor, Phoenix, Arizona.

Dated at on . .
{Location) (Cay) {Month) (Year)

(Printed name of cily, town or county clerk) {Slgnature of clty, town of counly clerk)

é)i..;‘ilg I Page 1 of |
Individuals requiring ADA accommodations please call (602)542-9027 35 3 Y‘{

12 of 14



2aC

©

(GILBERT

ARIZONA

10-18-16

Venezia’s Pizzeria
Domenick Montanile
2055 E. 5" St #103
Tempe, AZ 85281

RE: Liquor License — State license #1207A798
Dear Domenick:

The public hearing for the Liquor License application (Series #12) located at 744 W. Ray Rd
#1701, Gilbert AZ 85233 is scheduled before the Gilbert Town Council on Thursday, 72-1-16 at
7:00 p.m. The public hearing will be held in the Council Chambers of the Gilbert Municipal Center
located at 50 East Civic Center Drive, Gilbert, AZ 85296. A representative must be present af

the hearing.

A public hearing notice for this liquor license will be posted at the above-referenced location and
will be posted for the required 20 days. This will meet the Arizona Department of Liquor License
& Control posting requirements.

The cost of the Series #12, Restaurant Liquor License is $750.00. This fee is due before your
Town Council Hearing. All liquor licenses will expire yearly on the anniversary date of
license issuance. A renewal notice will be sent to you prior to expiration. A late fee may
be assessed for late payments and state approval forms will be held until payment is
received.

The Town may notify you of amendments (changes) to your license application that need to be
filed with the Arizona Department of Liquor License and Control for approval. A copy of the
amendments containing the State's stamp must be submitted to the Town by 11-02-16. If the
amendments are not submitted by the deadline, the public hearing may be continued to a future
Counclil meeting. You will be notified shortly of any amendments that are due.

Please feel free to contact me directly at 480-503-6700 if you have any questions.
Sincerely,

Michelle Larson
Deveiopment Services

Town of Gilbert Values: Service Excellence + Proteclion < Fairness < Trust + Innovation <+ Communication
Area Code (480) 503-6700 Fax (480) 497-4923  TDD 497-4900

5/27/04

LAAO | 353YMH
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Arizona Department of Liquor Licenses and Control
800 W Washingion 5th Floor

q Phoenix, AZ 85007-2934
www.azliquor.gov

(602) 542-5141

AFFIDAVIT OF POSTING

=
Date of Posting: _m. lj. 16 Date of Posting Removal: l l- 7 '6

Middle
a¥iol - f
Business Address: is
street City Tip

W#zia_o_mflﬂx_

| hereby certify that pursuant to A.RS. 4-201, | posted notice in a conspicuous place on the premises proposed o be
licensed by the above applicant and said notice was posted for at least twenty (20) days.

,, Aaﬁf&ﬁ;&@w_wdm&@w%&@:@%ﬁﬁﬁ/

Print Name of Clty/County Official Title Phone Number

——

e gnmure Date Signed

- 7-2®

LS

Return this affidavit with your recommendations (i.e., Minutes of Meeting, Verbatim, etc.) or any other related documents.
If you have any questions please call (602) 542-5141 and ask for the Licensing Division.

11/24/2015 Page 1 of 1 q
e a w , Individuals requiting ADA accommodations please call [602)542-9027 353
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Leslie Giltner, Customer Service Manager, 503-6801
MEETING DATE: December 1, 2016

SUBJECT: Series 12 Restaurant Liquor License for Even Stevens Sandwiches located
at 384 North Gilbert Road, Suite 104

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to issue an order to recommend approval of a Series 12 Restaurant Liquor License for
Even Stevens Sandwiches located at 384 North Gilbert Road, Suite 104.

BACKGROUND/DISCUSSION

Marc Goldsen is requesting approval of a Series 12 Restaurant Liquor License for Even Stevens
Sandwiches located at 384 North Gilbert Road, Suite 104. This is a new license. Amendments
were filed to correct the suite number on the application.

This non-transferable, on-sale retail privileges liquor license allows the holder of a restaurant
license to sell and serve all types of spirituous liquor solely for consumption on the premises of
an establishment which derives at least forty percent (40%) of its gross revenue from the sale of
food. Failure to meet the 40% food requirement may result in revocation of the license.

If an audit or review of receipts shows that the business is not meeting the requirement that at
least forty percent (40%) of its gross revenue be from the sale of food the applicant may be

required to request approval for continuation of the license pursuant to A.R.S. §4-213(E).

Series 12 licenses are exempt from the 300 foot distance requirement from a church, a school
building with any grades K-12 or a fenced recreational area adjacent to a school building.

Public notice was posted for the required 20-day period in accordance with the Arizona
Department of Liquor License and Control posting requirement. No adverse information to

1 of16



justify a denial of this application was received from Planning and Zoning, Building and Code
Compliance or the Police Department. There were no liquor related conditions in the zoning
ordinance for this site.

Council’s recommendation will be forwarded to the Arizona Department of Liquor License &
Control. If Council recommends denial of an application, the minutes must reflect specific
reasons, testimony, and other evidence that supports the motion to deny the license applications
as required by A.R.S. 4-201.E further defined by Rule R19-1-102 (Attachment 1).

FINANCIAL IMPACT

The license fee is $750 per year.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this
request.

Respectfully submitted,

Leslie Giltner
Customer Service Manager

Attachments/Enclosures:

Attachment 1 — Arizona Department of Liquor Licenses & Control, Rule R19-1-102
Attachment 2 — Liquor License Application

20f 16



Approved By Approval Date

Kyle Mieras 11/16/2016 5:35 PM
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Attachment 1

R19-1-102. Granting a License for a Certain Location

Local governing authorities and the Department may consider the following criteria in
determining whether public convenience requires, and that the best interest of the community
will be substantially served by the issuance or transfer of a liquor license at a particular
unlicensed location:

10.

11.

Petitions and testimony from persons in favor or opposed to the issuance of a license who
reside in, own or lease property in close proximity.

The number and series of licenses in close proximity.

Evidence that all necessary licenses and permits have been obtained from the state and all
governing bodies.

The residential and commercial population of the community and its likelihood of increasing,
decreasing or remaining static.

Residential and commercial population density in close proximity.

Evidence concerning the nature of the proposed business, its potential market and its likely
customers.

Effect on vehicular traffic in close proximity.
The compatibility of the proposed business with other activity in close proximity.

The effect or impact of the proposed premises on businesses or the residential neighborhood
whose activities might be affected by granting the license.

The history for the past five years of liquor violations and reported criminal activity at the
proposed premises provided that the applicant has received a detailed report(s) of such
activity at least 20 days before the hearing by the board.

Comparison of hours of operation of the proposed premises to the existing businesses in
close proximity.

4 0f 16
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TOWN OF GILBERT
Mkonﬁb}pﬁ{@@m{:or Licenses and Control

Phoenix, AZ 85007-2934 'g
www.azliquor.gov AM E N D M E N 1
(602) 542-5141 =
Application for liquor License -
Tvoe or Print with Black Ink =
APPLUCATION FEE AND INTERIM PERMIT FEES PPLICABLE) ARE NOT REFUNDABLE .
A scivice {ee of $25 wil be charged for oll dishonored checks (A.R.S. § 44-4852) ;
SECTION 1 This application is for o SECTION 2 Type of Ownership: co
[interim Permit {Complete Section 5) [CJ1TW.ROS. [Complete Section 4) &
[CONew License {Complete Sections 2, 3, 4, 13, 14, 15, 1¢) Oindividual (Complete Section 6)
[(rerson Transfer {Complela Seclion 2, 3, 4, 12, 13, 14, 14) DPannership (Complete Section &)
ClLocation Transter {Bars and Liquor Stores Only) [dcorperation {Complete Section 7)

{Complete Section 2, 3,4, 11,13, 14, 18)

Cimited Liabifty Co (Complete Section 7)
UProbate/ wilt Assignment/ Diverce Decree

COcb (Complete Section 8)
{Complete Se_cﬂons 2,3,4,9.13. 14, 18) Ccovemement (Complete Section 10)
Fee not required) [trust {(Complete Section &)

Government {Complele Seclions 2, 3, 4. 10, 13, 1) CIribe (Complete Section &)
D Seasonal

[Jother (Explain)

SECTION 3 Type of license

1. Type of license: LICENSE # 1207A784
SECTION 4 Applicants
1. Individuol Owner/Agent's Nome; Goldsen Marc Cuilen
Last At Midde

2. Owner Name:
{Ownership name for iype of ownoahip checked on 1ection 2)
3. Business Name! Even Stevens Sandwiches

_ (Exoctfly os it appears on the exderior of prombses
c; usiness Location Address: 384 N Gilhert Road Ste. 104 ) Gilbert Arizona 85234 Maﬁwpa
(Do net use PO Box) Shogt Clty Siate p Code County

5. Muailing Address:

(AR comezpondence will be molled to this address) Street

cmy Shate Tip Code
4. Business Phone: Doytime Contact Phone:

7. email Address:

8. Is the Business located within the incorporated limits of the above city or town2[_Yes[_INo

. Does the Business location address have a sireet address for a City or Town but is actually in the boundaries
of another City, Town or Tribal Reservation? [Jves_INo
IF yes, what City, Town or Triba! Reservation is this Business located in:

10. Total Price paid for Series 6 Bar. Serdes 7 Beer & Wine Bor or Series ¢ Liquor Store [ ficense only) $

Deparimeant Usa Only
Fees: - — 3
applicofion Interim Permad $ite Intpection Finger Prinis Total of Afl Fees
is Arizona Statement of Citizenship 8 Alien Siatus for State Benefils complete? Oves ONo
Accepted by: Date; License #
471272016 poge | of 8

Incividuals requiing ADA accommodations please call (602)5425027

50f 16 quqq}-/é)
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10D e @ RECEIVED

SEP 29 2016
Arizona Department of Liquor Licenses and Control
800 W Washington 5th Floor TOWN OF GILBERT
Phoenix, AZ 85007-2934 CUSTOMER SERVICE CENTER
www.azliquor.gov (ag)
(402) 542-8141 ffgl
Applicatlon for Liquor License ¥
Tvoe or Print with Black Ink iy
APPLICATION FEE AND INTERIM PERMIT FEES {IF APPLICABLE) ARE NOT REFUNDABLE -?5
rvice fee of $25 will be charged for all dishonored checks (A.R.S. -48 ﬁ
=
SECTION 1 This application is for o SECTION 2 Type of Qwnership: ]
Cinterim Permit {Complele Section 5) i 1.wR.OS. (Compleie Section 8) "..1.'
[vInew License (Complete Sections 2,3, 4, 13, 14, 15, 14) Oindividual (Complete Section 6) F
Orerson Transfer {Complete Seclion 2, 3, 4, 12, 13, 14, 16) Oparinership (Compleie Section )
Cliocation Transfer {Bars and Liquor Stores Qnly) Clcorparation {Complete Section 7)
{Complete Section 2,3, 4, 11,13, 14, 14) [“]uimited Liabiity Co {Complete Section 7)
Cdrrobates wili {kssignmenf/ Divarce Decree Clcwb (Complete Section 8]
{Complele Se_chons 2.3.4.9.13, 14, 1¢) OdGovemment (Complete Section 10}
[%eg noi requnr;ad] | _ [Drrust {Complete Section é)
= Sovemmlen ({Complete Sections 2, 3, 4, 10, 13, 14} Hrribe (Complele Section &}
easena [(Jother {Explain)
SECTION 3 Type of license ’ lu.—] k QL!
1. Type of License: 12 Series LICENSE # ]
SECTION 4 Applicants
1. Individual Owner/Agent's Name:___Goldsen Marc Cullen
Latt Fust Middie
{Owneishlp name for type of ownership chacked an section 2)
3. Business Name: Even Stevens Sandwiches
(Exactly os It appears on the exterlor of premisos)
4. Business Location Address: 384 N. Gilbert Rd, Suite 2 Gilbert AZ 85234 Maricopa
(Do not use PO Box) Sheat City Slale lip Code Caunty
5. Mailing Address: 2030 S, 900 E, Suite A Salt Lake City uT 84105
{All correspandanca will be malled ta Lhis addrass) Streel Clyy Stale lip Codo
6. Business Phoner (8B PAR723¢- 2. 0y o Daytime Contact Phone:_(480) 344-4053
7. Email Address: llitlle@evensievens.com

10. Totcl Price paid for Seres & Bar, Seres 7 Beer & Wine Bar or Series 9 Liquor Store [ license only) $

. Is the Business located within the incorporoted limits of the above city or Iown?YesDNO
. Does the Business location address have o sireet address for a City or Town but is actually in the boundaries

of onother City, Town or Tribal Reservotion? [JvesINo —
If yves, whet City, Town or Tribal Reservation is this Business located in:

Fees: (’Bb "0 Depuﬁgﬁrﬂdjse only - G (h 90 $

Is Arizona Statement ol Cirizeﬁip & Alien Status for State Benefits complete? es ‘Eglo
Accepted by: Dole: m'%'ul License # —] ‘k'l[LLl

Application Interim Permil Slle Inspaction Finger Prints Total of All Fees

411242016 é&&O? poge 1 of 8 HH? q#&
Individuals requiring ADA oc%omnl\go‘oﬂons please call {02}542-9027
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SECTION 5 Interim Permit
+ If youinlend to operate business when your application is pending you will need an interim permil pursuont to
ARS § 4-203.01
« There MUST be a valid license of the same lype you are applying ior cumently issued to the lecation or for the
replacement of o Hotel/Motel license with a Restaurant license pursuont to A.R.S. § 4-203.01.

1. Enterlicense number currenily at the location:

2. Is the license currently in usez L] YesTINo I no, how long has it been oul of use?

Attach a copy of the license currently Issued ai this location to this application.

T, declare that | am the CURRENT OWNER, AGENT, OR CONTROLLUNG PERSON On
(PAnt Fuli Name) the stoled license ond localion.
X State of County ol
{Signature of CURRENT individual Owner/Agent] The loregoing Instument was acknowledged balore ma this
My commission expires an: of '
Date Day Monih Yoor
Signchra of NOTARY PUBLIC “
— I — ———— — —

SECTION 4 Individual, Parnership, J.T.W.R.0.S, Trust, Tiibe Ownerships

EACH PERSON LISTED MUST SUBMIT A COMPLETED QUESTIONMAIRE, AN "APPUCANT" TYPE FINGERPRINT CARD AND 522 PROCESSING FEE FOR EACH
CARD.

Individual

Ilg:.i __Fiist Middle %Owned Molling Address Gty State m:LCQ.d.Q__l

Is any person other than above. going lo share in profit/losses of the business?  [JYes [INo
If Yes, give name, current address, and telephone number of person(s]. Use additional sheets If necessary.
Lost Flrs) Middle Malling Address City State Iip Code Phono #

Partnership
Name of Partnership:

Gangral-Umited Last First Middle KOwned Maillng Addrass Clty State llp Code

a4
g O
8 0
0 0O

J.L.W.R.O.S (Joint Tenant with Rights of Survivorship)
Name of JIL.W.R.O.S:

Lost Flist Middie Malling Address Clty Slale Tp Code

412/2014 page 20f 9
Individuel requidng ADA oc%on%rngclions please coll (602)542-9027
0




SECTION & - ¢continued

TRUST
Name of Trust:

Last First Middle Mdliing Addrass Clty Shkata Tip Code

TRIBE
Name of Tribal Ownership:

Lost Firsl Midgle Moliing Address Cily Siale Zp Code

SECTION 7 Corporations/ Uimited Uabllity Co

EACH PERSON LISTED MUST SUBMIT A COMPLETED QUESTIONNAIRE, AN "APPLICANT" TYPE FINGERPRINT CARD AND $22 PROCESSING FEE FOR EACH
CARD.

D Corporation Complete Questions 1,2,3,4, 5,6, and 7
LLC. Complete Questions 1,2,3,4. 5,6, and 7
1. Name of Corporation/ LLC:_Even Stevens Gilber, L.L.C.

2. Date Incorporated/Qrganized: 06/08/2016 Stale where Incorporaied/Organized: Utah
3. AZ Corporation or AZ LL.C File No: _R20992851 Dote authorized fo do Business in Az: 07/05/2016

4.1s Corp/L.L.C. Non Profite(] Yes[¥] Mo
5. List Directors, Ofticers, Members in Comporation/L.L.C:

Last Rrst Middis NHe Malllng Address City State Ip Code
Even Stevens Sandwiches LLC |Manager 2030 S. 900 E, Suite A, Salt Lake City, UT 84105
Sole Member

{Atlach addifonal sheet If necassary)
é. List all Stockholders / percentage owners who own 10% or more:

last First Middle %Owned Malling Address Cily State 1lp Code
Even Stevens Sandwiches LLC 100% 2030 S. 900 E, Suite A, Salt Lake City, UT 84105

{Aflach odditional sheet It necessary)

7. )i ihe corperation/ LL.C are owned by anoiher entity, attach an Organizationa! FLOWCHART showing the structure of
the ownership. Altach additional sheets as needed in order to disclose the Officers, Directars, Members, Managers,
Pariners, Stockholders and percentage owners of those entilies.

412720014 page Jof 9
Individuals requiing ADA ocgoor?rfgduﬁons please call (6021542-9027




SECTION 13 Proximity to Church or School
Questions to be completed by allin-state applicants.

ARS.§ 4-207. (A) and (B) state that no retailer's license sholl be issued for any premises which are at the time the license
application is received by the director, within three hundred (300) horizontal feel of a church. within three hundred
{300} horizonlcl feet of g public or private school building with kindergarten progroms or grades one (1) lhrough (12)
or within three hundred (300} horizontal feet of a fenced recrealional area adjocent to such school building.
The above paragraph DOES NOT apply to:

a} Restaurani Bcense (§ 4-205.02) Sedes 12 e) Governmeni Beense (§ 4-205.03) Sedes §
b) Hotel/motel ficense (§ 4-205.01)Sedes 1} f)Fenced plkayingareacf o gofcourse(§4-207(B)(5))
¢} Microbrewery Sedes 3 @) Wholesaler Sertes 4
d) Crafl Dktillery Series 18 h) Farm Winery Sedes 13
€O
1. Distance to nearest School: Nome of School:
(i less than ana (1) mile note footage)
Address:
2. Distance to nearest Church: Name of Church:
(tf tess than one (1) mila note footage) Address:
SECTION 14 Bysiness Financials
1.tam the: [“]Lessee [Jsubdessee Clowner CJpurchaser [ monogement Company
2.1t the premise is leased give lessors: Name:;_MD Heritage, LLC
Address: 8700 Executive Woods Dr. #600, Lincoln, NE 68512
Stroot City $tate Ilp
3. Monthly Rent/ Lease Rate: § _8.186.67
4. Whol is the remaining length of the lease? Yrs. _19 Months
5. Whatis the penalty if the lease is not fulfiled? $ or Ofher; Please see atlached.

(Give detalts.atlach addtional shaal B necessary)

4. Totol money borrowed for the Business not including lease? $ b (@)
Please List Lenders/People you owe maoney to for business.

Lost First Middle Amoun! Owed Mailng Addross Clly Siate Iip

{AHach odditional sheet if necessary)
7. What type of business will this ficense be used lor [be specific)?

Fast casual restaurant primarily seiing and serving sandwiches, salads, craft beer pairings,
breakfast and other menu items prototypical of an Even Stevens Sandwiches restaurant.

8. Hos a license or a trensfer license for the premises on this application been denied by the state with in the past (1)
year? [JYes[¥] No If yes, altach explanation,

9. Does any spirituous lquor manutacture, whaolescler, or employee have aninterest in your business2[Jves[“INo

10. Is the premises curenlly license with ¢ iquor ticense? [ Yes[~]no

if yes, give license number and licensee's nome:;

License #: Individual Owner /Agent Name:

(Exactly a1 lf appears on censze)

4/12/2016 poge §of ¢
Individuals requinng ADA acgon?mgdo lions pleose call (602)542-9027
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1. Is there an existing Restaurant or Hotel/Motel Liquor License al ihe proposed locotion? Oveshéne

SECTION 15 Restaurant or hotel/motel license opplicants

2. If the answer to Question 1 is YES, you may qualily for an Interim Permit to operote while your applicotion is
pending: consull AR.S. § 4-203.01; and complete SECTION 5 of ihis application.

3. All Restaurant and Holel/Motel applicants must complete a Restaurant Operation Plan form provided by the
Deparlment of Liquor Licenses and Conirol.

4. As slated in ARS. § 4-205.02. (H)(2). a Restaurant is an establishment which derives at least forly {40) percent of ils
gross revenue from the sale of {ood. Gross revenue is the revenue derived from sales of food and spirituous quor on
the licensed premises. By applying for this Restaurani [] Hotel/Motel, | ceriify thal | understand that | must
maintain a minimum of forly (40) percent food soles based on ihese defipitions and have included the Restaurant

Hotel/Motel Records Required for Audit form with this application.
X

{Applicant’s Signature)

5. | understand il is my responsibility 1o contact the Depariment of Liguor Licenses and Conirol to schedule an
inspection when all tables and chairs are on site, kitchen equipment, and, if applicable, palio bariers ore in place on
lhe licensed premises. Wiih the exception of the palio bamiers, ihese items are not required to be properly installed
for ihis inspection. Foilure 1o schedule an inspection will delay issuance of the license. If you are not reqdy for your
inspection 90 days alier filing your application, plecse request an extension in wiiling; specify why Ihe exiension is
necessary; and the new inspection date you are requesting. %

[ApplBcant's InHals)

SECTION 14 Diagram of Premises

Check ALL boxes that apply o your business:

I Entronces/exits B4 Liquor siorage areas Patio: By Contiguous AonE “«

[ walk-up windows [J Drive-through windows [ Non Contiguous

1. Is your licensed premises currenily closed due o consirucfiozfnovoﬁon or redesign? EYesE] No

If yes, what is your eslimaled complelion date? OC?/Z ¢ZC/£

Month/Day/Year

2. Restaurants and Hotel/Motel applicants are required fo draw @ detailed floor plan of the kilchen and dining
areas including the locations of all kilchen eguipment and dining furniture. Ploce lor diagram is on section 16
number 6.

3. The diogram {a detailed floor plan} you provide Is required to disclose only the area(s) where spiriluous liquor is
o be sold, served, consumed, dispensed, possessed or stored on the premises untess it is a restourant (see # 3
cbove).

4. Provide the square footage or cutside dimensions of Ihe licensed premises. Please do nol include non-licensed
premises such as parking lots, living quariers, etc,

5. Asslaled in ARS. § 4-207.01 (B). | understand i is my responsiblilty to nolity the Department of Liquor Licenses
and Control when there are changes to the boundatries, enlrances, exits, added or deleted doors, windows,
service windows or increase or decrease to the square footage after submitiing this initial diagram.

HE

(Applicant’s initials)

1/12/2016 page 7 of 9
Individuals requiring ADA accommodations please call (602)542-9027
10 of 16




SECTION 14 Diagram of Premises - continued

4. On the diagram please show only the oreas where spirituous liquor is to be sold, served, consumed, dispensed,
possessed or stored. It must show all entrances, exits, interdor walls, bars, hi-top tables, dining tables, dining chairs,
dance floor, stage, gome room, and the kitchen. DO NOT include parking lots, living quarters, etc. When compleling
dlagram, North is up {.

If o legible copy of a rendering or drawing of your diagram of the premises is attached to this application, plecse wiile
the words "DIAGRAM ATTACHED" in the box provided for the diagram on the application.

DIAGRAM OF PREMISES

HEKE <EE AT A=l
WASCAY

4/12/2014 poge 8ot 9
Individuals requiring ADA ocfslom%n]o()dctions please coll (§02)542-9027
0
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SECTION 17 SIGNATURE BLOCK

NOTARY
I, {Print Full Name) Marc Cullen Goldsen . hereby declare that | am the Owner/Agent filing this application os
staled inSection4 # 1. 1ha 7cd Ihis application and verity all siatements to be frue, conect and complete.
X ' ~ siate of ,»472 {207 HM _countyof YN ALt LeYA
na CURHENT Incividual Owner/Agent) i The loregoalng instrument was acknowledged belore me this
L
My comnission expires on: T ’ of QLLW Do G
s d Nraie a “fdonth Yoar
> Sinature of NOTARY PUBUC

A.R.S. § 41-1030. Invalidily of rules not made according to this chapler: prohibited agency action: prohibited

acts by slate employees; enforcement; notice

B. An agency shall not base a licensing decision in whalg or in part on @ licensing requirement or condition that is
not specifically authorized by statute, rule or state tribal gaming compact. A general grant of authorily in statute does not
constilute a basis for imposing a licensing requirement or condition unless a rule is made pursuant o hot general grant of
authority that specifically authorizes the requirement or condition.

D. THIS SECTION MAY BE ENFORCED IN A PRIVATE CIVIL ACTION AND RELIEF MAY BE AWARDED AGAINST THE STATE.
THE COURT MAY AWARD REASONABLE ATTORNEY FEES, DAMAGES AND ALL FEES ASSOCIATED WITH THE LICENSE
APPLICATIONTO A PARTY THAT PREVAILS IN AN ACTION AGAINST THE SFATE FOR A VIOLATION OF THIS SECTION.

E. A STATE EMPLOYEE MAY NOT INTENTIONALLY OR KNOWINGLY VIOLATE THIS SECTION. A VIOLATION OF THIS
SECTION IS CAUSE FOR DISCIPLINARY ACTION OR DISMISSA L PURSUANT TO THE AGENCY'S ADOPTED PERSONNEL POLICY.

F. THIS SECTION DOES NOT ABROGATE THE IMMUNITY PROVIDED BY SECTION 12-820.01 OR 12-820.02.

411242014 page ? of 9
Individuals requiing ADA accommodalions please call {602)542-9027
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Arizona Department of Liquor Licenses and Control
800 W Washington 5th Floor
Phoenix, A1 85007-2934
www.azliquor.gov
(602) 542-5141

Local Governing Body Recommendation
AR.S. §4-201(C)

[ ]
1. City or Town of: _@_M Liquor License Application #:L&Q?AM_
{Clicle ona) {Asltono appleailon #)
] []
2. County of: M Cily/Town/County #: ,G_Ll_bg.ﬂé__

3. lf icensed establishment will operale within an “enterlainment districi” os described in A.R.S. §4-207(D}(2).

{Dale of resolutlon to create the enterdcinment diskict)

meeling held on the ‘ ? f of
(Day)
considered the application of wim

{Monih) {Year) (Name of appllicant)
for a license to sell spirifuous liquor at the premises described in application l aolA ¢ i

(Arzona liquor licenso applicatlon #)

(Nome ol enlertalnment distilci)

A boundary map of entertainment district must be gtioched.

4. Th a
{Governing body) gular or spaclal)

for the license series #: fype os provided by A.R.S §4-201.

{l.e.: setles #10: beet & wine store)

ORDER OF APPROVAL/DISAFPROVAL

IT IS THEREFORE ORDERED that the license APPLICATION OF

(Name of appilcant)

to sell spiritucus liquor of the class and in the manner designated in the application. is hereby recommended

for

{Appiova), disappraval, or no recommendciion)

TRANSMISSION OF ORDER TO STATE
IT IS FURTHER ORDERED thal o certilied copy of this order be immediately fransmitted to the Siate Department
of Liquor, License Division, 800 W Washington, 5th Floor, Phoenix, Arizona.

Doted at on . .
{Ltocatlon) {Day) {Monih}) (Year)

(Prinlad name of clly. town or county clerk} (Slgnalura of clly, fown or county clark)

9/29/2015 Page | of |
b aa oq Individuals raquiing ADA accommedations pleose call (602}542-9027 H q q q q a
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GILBERT

ARIZONA

10-19-2016

Even Stevens Sandwiches
Marc Goldsen

2030 8. 900 E. Suite A
Salt Lake City, UT 84105

RE: Liquor License — State license #1207A784
Dear Marc:

The public hearing for the Liquor License application (Series #12) located at 384 N. Gilbert Rd
#104, Gilbert AZ 85234 is scheduled before the Gilbert Town Council on Thursday, December
1%, 2016 at 7:00 p.m. The public hearing will be held in the Council Chambers of the Gilbert
Municipal Center located at 50 East Civic Center Drive, Gilbert, AZ 85296. A_representative

must be present at the hearing.

A public hearing notice for this liquor license will be posted at the above-referenced location and
will be posted for the required 20 days. This will meet the Arizona Department of Liquor License
& Control posting requirements.

The cost of the Series #12, Restaurant Liquor License is $750.00. This fee is due before your
Town Council Hearing. Al liquor licenses will expire yearly on the anniversary date of
license issuance. A renewal notice will be sent to you prior to expiration. A late fee may
be assessed for late payments and state approval forms will be held until payment is
received.

The Town may notify you of amendments (changes) to your license application that need to be
filed with the Arizona Department of Liquor License and Control for approval. A copy of the
amendments containing the State’'s stamp must be submitted to the Town by 11-2-16. If the
amendments are not submitted by the deadline, the public hearing may be continued to a future
Council meeting. You will be notified shortly of any amendments that are due.

Please feel free to contact me directly at 480-503-6700 if you have any questions.
Sincerely,

Michelle Larson
Development Services

Enclosures: Criteria Sheet

Town of Gilbert Values: Service Excellence + Protection < Fairness < Trust < Innovation < Communication

Area Code (480) 503-6700 Fax (480) 497-4923 TDD 497-4900
62209
SHERUAR

150f 16
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Arizona Depariment of Liquor Licenses and Control
800 W Washington 5th Floor
Phoenix, AZ 85007-2934
www.azliquor.gov
(602) 542-5141

AFFIDAVIT OF POSTING

. @
Date of Posting: ‘o- '? Lé,__‘ Date of Posting Removal: leog. &
Applicant’s Ncm@@l@) m m

Last Middie

oo SRY N, iloert RATY @ilbert K5

Shreet

License#:wlm,a ] i; i

| hereby certify that pursuant to ARRS. 4-201, | posted notice in a conspicuous place on the premises proposed o be
licensed by the above applicant and said notice was posted for at least twenty (20) days.

: : Yho- 522~
émw:f& A )z“ OO ﬁ)ﬁ_ﬁwwzﬂam &8 5’9/
Print Name of City/County Official Title Phone Number
...... e i K i/~ 15 Rokg
- Signature Date Signed

Return this affidavit with your recommendations {i.e., Minutes of Meeting, Verbatim, efc.} or any other related documenis.
if you have any questions please call {602) 542-5141 and ask for the Licensing Division.

11/24/2015 l Page1of1
Individuals requiring ADA accommodations please call {602)542-9027 q q 1 q
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(GILBERT

ARIZONA

Council Communication

TO: Honorable Mayor and Councilmembers
FROM: Leslie Giltner, Customer Service Manager, 503-6801
MEETING DATE: December 1, 2016

SUBJECT: Sampling Privileges for the existing Series 9 Liquor Store Liquor License
located at 1363 North Arizona Avenue

STRATEGIC INITIATIVE: N/A

RECOMMENDED MOTION

A motion to issue an order to recommend approval of Sampling Privileges for the existing Series
9 Liquor Store Liquor License located at 1363 North Arizona Avenue.

BACKGROUND/DISCUSSION

Effective July 29, 2010, the Arizona Revised Statutes were amended to allow for Series 9 Liquor
Store and Series 10 Beer and Wine Store licensees to apply for unlimited sampling privileges.
Existing licensees may submit a Liquor Store Sampling Privileges form to add sampling
privileges to the license; new licensees may apply for sampling as part of the original
application.

Winco currently has a 9 Liquor Store Liquor License located at 1363 North Arizona Avenue.

The liquor store (series 9) license allows a spirituous liquor store retailer to sell all types of
spirituous liquors, only in the original unbroken package, to be taken away from the premises of
the retailer and consumed off the premises. A retailer with off-sale privileges may deliver
spirituous liquor off of the licensed premises in connection with a retail sale. Payment must be
made no later than the time of delivery. Series 9 (liquor store) licensees and applicants may
apply for unlimited sampling privileges by completing the Sampling Privileges form.

The process to add sampling to an existing license consists of the Arizona Department of Liquor

License & Control sending the Sampling Privileges form to the appropriate jurisdiction. This
application is then reviewed by local governing bodies. The applicant is required to comply with

1of5
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the law as detailed on the Application for Sampling Privileges form; the applicant initials the
form to indicate their compliance with the sampling regulations.

Public notice was posted for the required 20-day period in accordance with the Arizona
Department of Liquor License and Control posting requirement. No adverse information to
justify a denial of this application was received from Code Compliance, Police Department, Fire,
or the Clerk.

Council’s recommendation will be forwarded to the Arizona Department of Liquor License &
Control.

FINANCIAL IMPACT

There are currently no fees for processing this application.

STAFF RECOMMENDATION

Staff feels such requests are solely Council’s prerogative and offers no recommendation on this
request.

Respectfully submitted,

Leslie Giltner
Customer Service Manager

Attachments/Enclosures:
Attachment 1 —Sampling Privileges Form
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Approved By Approval Date

Kyle Mieras 11/21/2016 9:30 AM
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EMTER DLLC USE ONLY
Kt&onu I)epuﬂmenf of Liquor Licenses and Conlrol | '*uonce fee: $100.00

800 W Washington 5th Floor lssuance Dale: /9- 771/
Phoenix, AZ 85007-2934 B Liquor stere (sestes 9)
www.azliquor.gov L] beer and Wine Store {series 10)
(602) 542-5141 R NS
SAMPLING PRIVILEGES APPLICATTION
SERIESYOR 10
Applican’r’s Name: DDWner genn NlChOlaS Carl Guttl"a License #: 09070598
Business Name: YVINCO Foods #125
Business Location: 1303 N Arizona Ave Gilbert AZ Maricopa 85233
Sirest Address Clly State Counly Tip Codae
Mailing Address: Altn: Tax & License Dept - PO Box 5756 Baise ID Ada 83705
Sireet Address or P.O, Box City Shate County Bp Code .-
Business Phone Number: (623) 930-5071 Daytime Contact Number: (480) 304-8300 g
Email Address: PSines@gamlaw.com “
N
.
Serles #10 Beer and Wine Bar Only; ®/
| declare that my business qudlifies as a -
Premises is 5,000 square foet or larger I
At least 75% of shelf space is dedicated fo beer and wine -]
ot (W]
A.R.S. §4-206.01(J) Bar. Be ne-B ore licenses; number permitied; fee; sampling privileges 6
| {Signature), . ” ? / 7 ) , attest that | am the SWHRER/AGENT filing this form, that | have
read, and «' 5 comphance with, A.R.S. §4-204.01 ARS. §4-206.01 at the licensed establishment, and

verify al sifatements | have made on this document to be true, comect and complete. | understand that | am responsible for
the sucnce fee and the annual $75 renewal fee for these sampling privileges. Sampling priviege renewal fees are
duat the same time as the renewal for the “cument ficense #" identified on page 1 of this application.

LOCAL GOVERNING BOARD

recommend OAPPROVAL L DISAPPROVAL

{Govemmen Officlal Signetwe)

on behalf of

{City, Town, County}

DLLC USE ONLY

Investigation Recommendation: LI Approval [ Disapproval by:

Director Signaiure required for Discpprovals: .

R ¥ ity of Gl
8/10/2016

e Page 1 of 1
,:v l O / \9 Individuals requiring ADA accommodations plaase call {602)542-9027 1535-004.06{263347}

3781 36
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Arizona Depariment of Liquor Licenses and Control
800 W Washington 5th Floor
Phoenix, AT 85007-2934
www.azliquor.gov
(602) 542-5141

AFFIDAVIT OF POSTING

Date of Posting: "' ’- I é Date of Posting Removail: W“L,'?m&_’- l_é
Applicant's Namew Mm C%L

Last First Middle
& [ - i
wanossace | B BN, Arczona Ave.  Gilbert ¥5333
Street City Tip

et OJOTOD 98

| hereby certify that pursuant to A.R.S. 4-201, | posted notice in a conspicuous place on the premises proposed to be
licensed by the above applicant and said notice was posted for af least twenty (20} days.

(,Q_fb\\ ¢ éi\,‘h\zx v’ Ot Jevy e Y9 3 40)

Print Name of City/County Official Title Phone Number

‘ A . iz .
by ([t 1-2)-14

Sig{"mfure Date Signed

Return this affidavit with your recommendations (i.e., Minutes of Meeting, Verbatim, efc.] or any other related documents,
If you have any questions please call {602) 542-5141 and ask for the Licensing Division.

1112412015 Page 1 of 1 3 7gl
Individuals requiring ADA accommaodations please call {602)542-9027
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(GILBERT

ARIZONA

Council Communication

TO: Honorable Mayor and Councilmembers
FROM: Nathan Williams, AICP, Senior Planner, (480) 503-6805
MEETING DATE: December 1, 2016

SUBJECT: A16-02 - American Leadership Academy - NWC Higley Road and
the Santan 202 Freeway.

STRATEGIC INITIATIVE: Community Livability
The proposed annexation will contribute to the development of an unincorporated site
within the Town of Gilbert.

RECOMMENDED MOTION
There is no recommended motion; the purpose of the Public Hearing is to solicit input only.
BACKGROUND/DISCUSSION

Annexation A16-02, American Leadership Academy: This annexation includes approximately
41.6 acres located at the NWC Higley Road and the Santan 202 Freeway. The blank petition was
filed with the Maricopa County Recorder on November 8, 2016. The Notice of Public Hearing
was posted on the property, published, and sent by first class mail to the chairman of the
Maricopa County Board of Supervisors and to the owners of real and personal property, all
as required by A.R.S. § 9-471. The petition will be available for signature on December 9, 2016
and, when the required number of signatures has been obtained, the annexation ordinance will be
presented to Council for approval.

Following the annexation, this site is intended to be rezoned from Maricopa County Rural 43
zoning district to Town of Gilbert Business Park (BP) zoning district classification to

accommodate future development. This planned rezoning conforms to the Gilbert General Plan.

Applicant is Iplan Consulting on behalf of the owners, American Leadership Academy and
Higley & 202, LLC.

llaffD
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PROPOSITION 207

An agreement to “Waive Claims for Diminution in Value” Pursuant to A.R.S. § 12-1134
was signed by the landowners of the subject site in conformance with Section 5.201 of the
Town of Gilbert Land Development Code. This waiver is located in the case file.

LEGAL REVIEW

The blank annexation petition and affidavit recorded with the Maricopa County Recorder
on November 8, 2016 were reviewed for form by Attorney Jack Vincent.

FINANCIAL IMPACT

There is no financial impact resulting from the public hearing for the proposed
annexation. The financial impact was reviewed by Justine Bruno, Management and
Budget Analyst.

TRAFFIC IMPACT
This annexation will have a significant impact upon traffic in the immediate area and staff notes

that the applicant is working with the Town of Gilbert Traffic Engineer for implementation of an
approved Traffic Impact Study (TIS).

WATER IMPACT

This annexation is not expected to impact the Town’s forecasted demand for water resources.
STAFF RECOMMENDATION

No action is required at this time. The purposed of the agenda item is to take public comment
only.

Respectfully submitted,

ye /i
Nathan Williams, AICP
Senior Planner

Attachments:
1) Copy of recorded blank Petition with map and legal description
2) Aerial photo
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A16-02 American Leadership Academy
Attachment 2: Aerial Photo
December 1, 2016
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Approved By

Catherine Lorbeer
Linda Edwards
Kyle Mieras

Jack Vincent
Justine Bruno

Approval Date

11/17/2016 7:54 AM
11/17/2016 1:56 PM
11/17/2016 5:28 PM
11/21/2016 12:02 PM
11/20/2016 10:54 PM
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A16-02 American Leadership Academy
Attachment 1: Copy of Recorded Blank
Petition with Map and Legal Description
December 1, 2016

When recorded mail to:

OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL
= fGi 20160845603 11/16/2016 01:38 N
own of Gilbert ELECTRONIC RECORDING
Town Clerk Gilbert1241-6-1-1--A
50 East Civic Center Drive
Gilbert AZ 85296

This area reserved for County Recorder

CAPTION HEADING
PETITIONER’S AFFIDAVIT — FILING FOR ANNEXATION

DO NOT REMOVE

Petitioner’s Affidavit — Filing for Annexation is being re-recorded to correct a Scrivener’s error
on the Annexation Exhibit. The Annexation Exhibit for A16-02 created by the Town GIS
Department has a short legal description portion that as recorded read “Southwest quarter of
Section 22, T1S, R6E...” and has now changed to read the “Northeast quarter of Section 22,
T1S, R6E...”

This correction was approved by Assistant Town Attorney Jack Vincent.

Petitioner’s Affidavit — Filing for Annexation was originally recorded on 11/08/2016 at Official
Records of Maricopa County Recorder, Record # 20160825990.
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ANNEXATION A16-02
NWC HIGLEY RD AND LOOP 202 (SAN TAN FREEWAY)

................................................... \
 TOWN OF i
............... . GILBERT =
2 TOWN OF :
' GILBERT |
MARICOPA ¢
< COUNTY

TOWN OF iiii
© GILBERT

GILBERT

EAST 1/4 CORNER
SECTION 22, T1S, R6E|:
t

A portion of the Northeast quarter of Section 22, T1S, R6E and of of the Gila and Salt River Base and Meridian Maricopa
County, Arizona.

I, Jenn Daniels, Mayor of the Town of Gilbert, Arizona do hereby certify the foregoing map is a true and correct
map of the territory annexed under and by the virtue of the petition of the real and personal property owners in the said

territory and by Ordinance No. , annexing the territory described in Ordinance No. and as shown on
said map as part of the corporate limits of the Town of Gilbert, Arizona.
©
Jenn Daniels, Mayor N GILBERT
A 0 125 250
Lisa Maxwell, Town Clerk Feet
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OFFICIAL RECORDS OF

When Recorded Return To: MARICOPA COUNTY RECORDER

Gllbel't Planmng Department HELEN PURCELL

Town of Gilbert Municipal Center 20160825990 11/08/2016 04:45 N

90 East Civic Center ELECTRONIC RECORDING
Gilbert1241-4-1-1--

Gilbert, Arizona 85296

PETITIONER’S AFFIDAVIT - FILING FOR ANNEXATION

AFFIANT, Nathan Williams, also identified as the Petitioner in Town of
Gilbert’s Annexation Case No. A16-02 pursuant to A.R.S. 9-471(A)(6), HEREBY SWEARS
AND AFFIRMS THAT:

1. The Affiant has determined and verifies that no part of the territory proposed

for annexation in Town of Gilbert’s Annexation Case No. A16-02 is already subject to an
earlier filing for annexation under A.R.S. 9-471(A)(4).

FURTHER ITHE AFFIANT SAYETH NAUGHT.

A

T

Affidnt

SUBSCRIBED AND SWORN TO BEFORE ME this 8 d | day of

Notender 206 by_ Neak h am (O cnnS

Notary Public N

My Commission Expires:

Lol 5~ 20O
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When Recorded Return To:
Planning Department

Town of Gilbert Municipal Center
90 East Civic Center

Gilbert, Arizona 85296

ANNEXATION A16-02: American Leadership Academy

TO THE HONORABLE MAYOR AND COUNCIL
OF THE TOWN OF GILBERT, ARIZONA:

We, the undersigned, owners of real and personal property in the area sought to be annexed, as
described herein and shown on the attached map, request the Town of Gilbert to annex our
property located within the following described area:

ANNEXATION LEGAL DESCRIPTION FOR
NORTHWEST CORNER OF HIGLEY ROAD AND SANTAN 202 FREEWAY

A portion of the Northeast Quarter of Section 22, Township 1 South, Range 6 East, of the Gila
and Salt River Base and Meridian, Maricopa County, Arizona, being more particularly
described as follows:

Commencing at the East Quarter corner of said Section 22, said point being a found Arizona
Department of Transportation Brass Cap Flush, from which the Northeast Corner of said
Section 22 bears North 00 degrees 26 minutes 31 seconds West, for a distance of 2634.00 feet,
said point being a found Brass Cap in Handhole;

Thence South 89 degrees 26 minutes 21 seconds West, along the South line of the Northeast
Quarter of Section 22, for a distance of 148.07 feet, to a point on the existing West Right-of-
Way line of South Higley Road per Warranty Deed recorded as Document No. 2004-0257949,
records of Maricopa County Arizona, said point being the POINT OF BEGINNING;

Thence continuing South 89 degrees 26 minutes 21 seconds West, along the South line of the
Northeast Quarter of Section 22, for a distance of 1157.81 feet, to the Southwest corner of the
Southeast Quarter of the Northeast Quarter of said Section 22, said point being a found half-
inch rebar with Cap L.S. #44007;

Thence North 00 degrees 22 minutes 12 seconds West, along the West line of the East half of
the Northeast Quarter of Section 22, for a distance of 1452.10 feet, to the Northwest corner of
the South 135.38 feet of the Northeast Quarter of the Northeast Quarter of said Section 22;

Thence North 89 degrees 25 minutes 07 seconds East, along the North line of the South 135.38
feet of the Northeast Quarter of the Northeast Quarter of Section 22, for a distance of 1271.05
feet, to a point on the West 33 foot right-of-way line of Higley Road as recorded in Document
No. 2015-0570279, records of Maricopa County, Arizona;

8 of 10



Thence South 00 degrees 26 minutes 31 seconds East, along said 33 foot West right-of-way
line, for a distance of 541.17 feet, to a point on the North line of that certain described property
conveyed to the Arizona Department of Transportation per Warranty Deed recorded as
Document No. 2004-0257949, records of Maricopa County Arizona;

Thence South 00 degrees 59 minutes 24 seconds West, along the existing West right-of-way
line of South Higley Road, for a distance of 397.72 feet;

Thence South 16 degrees 08 minutes 49 seconds West, along said existing West right-of-way
line of South Higley Road, for a distance of 210.85 feet, to a found 3” Aluminum Cap Flush;

Thence South 00 degrees 26 minutes 01 seconds East, along said existing West right-of-way
line of South Higley Road, for a distance of 246.45 feet, to a found 3” Aluminum Cap Flush;

Thence South 47 degrees 39 minutes 35 seconds West, along said existing West right-of-way
line of South Higley Road, for a distance of 60.39 feet, to a found 3” Aluminum Cap Flush;

Thence South 00 degrees 33 minutes 40 seconds East, along the existing West right-of-way line
of South Higley Road, for a distance of 25.19 feet, to the POINT OF BEGINNING.

Said property contains 41.628 Acres (1,813,328 S.F.) more or less.

Name (Print) Signature Date Tax Parcel No.

10.
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ANNEXATION A16-02
NWC HIGLEY RD AND LOOP 202 (SAN TAN FREEWAY)

s e W pori o TOWN OF
I 5 = GILBERT_

[a]

;f MARICOPA ¢
i COUNTY ¢
B _
u

A16-02

TOWN OF
" GILBERT

TOWN OF
GILBERT

s o .

Y Y W
MARICOPA
COUNTY

PANDAN

s EAST 1/4 CORNER |.
SECTION 22, T1S, R6E|;

' i
o et LOOP 202 (SAN TAN FREEWAY)=

A portion of the Southwest quarter of Section 22, T1S, R6E and of of the Gila and Salt River Base and Meridian Maricopa
County, Arizona.

[, Jenn Daniels, Mayor of the Town of Gilbert, Arizona do hereby certify the foregoing map is a true and correct
map of the territory annexed under and by the virtue of the petition of the real and personal property owners in the said

territory and by Ordinance No. , annexing the territory described in Ordinance No. and as shown on
said map as part of the corporate Iimits of the Town of Gilbert, Arizona.

©
Jenn Daniels, Mayor N GILBERT

A 0 125 250
Feet
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Robin Stoneman, Management Support Specialist, 503-6866
MEETING DATE: December 1, 2016

SUBJECT: Boards and Commissions - Town of Gilbert, Arizona Public Facilities
Municipal Property Corporation

STRATEGIC INITIATIVE: Community Livability

This item supports the Strategic Initiative of Community Livability by encouraging
public involvement in the decision-making process to assure Gilbert remains “Clean,
Safe and Vibrant.”

RECOMMENDED MOTION

A motion to appoint two regular members to the Town of Gilbert, Arizona Public Facilities
Municipal Property Corporation with terms beginning December 31, 2016 and ending January 1,
2020.

BACKGROUND/DISCUSSION

The Town of Gilbert, Arizona Public Facilities Municipal Property Corporation currently has
two regular openings. Staff advertised the opening through local newspapers, Town publications,
the Government Access Cable Channel, and the Town’s web page with an application deadline
of November 6, 2016. Four applications were received.

Cathryn Creaser, Lyman Davis, Nabeel Ebrahim and Paula Hatch, were interviewed by Council
in Executive Session on December 1, 2016.

FINANCIAL IMPACT

None.

STAFF RECOMMENDATION
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Appointments to Boards and Commissions are at the discretion of the Council. Staff offers no
recommendation on such appointments.

Respectfully submitted,

Robin Stoneman
Management Support Specialist
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Approved By Approval Date

Lisa Maxwell 11/21/2016 10:46 AM
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GILBERT Council Communication

ARIZONA

TO: Honorable Mayor and Councilmembers
FROM: Robin Stoneman, Management Support Specialist, 503-6866
MEETING DATE: December 1, 2016

SUBJECT: Boards and Commissions - Fire and Police Public Safety Retirement
System Local Pension Board

STRATEGIC INITIATIVE: Community Livability

This item supports the Strategic Initiative of Community Livability by encouraging
public involvement in the decision-making process to assure Gilbert remains “Clean,
Safe and Vibrant.”

RECOMMENDED MOTION

A motion to appoint one regular member to the Police and Fire Public Safety Retirement System
Local Pension Boards with terms beginning November 30, 2017 and ending November 29, 2020.

BACKGROUND/DISCUSSION

Police and Fire Public Safety Retirement System Local Pension Boards currently have an
opening for one regular position. Staff advertised the opening through local newspapers, Town
publications, the Government Access Cable Channel, and the Town’s web page with an
application deadline of November 6, 2016. Four applications were received.

Christopher Arvayo, Nabeel Ebrahim, Mark Larkin and Marci Norton were discussed by Council
in Executive Session on December 1, 2016. The law requires that the same person be appointed
to both the Police and Fire Public Safety board

FINANCIAL IMPACT

None.
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STAFF RECOMMENDATION

Appointments to Boards and Commissions are at the discretion of the Council. Staff offers no
recommendation on such appointments.

Respectfully submitted,

Robin Stoneman
Management Support Specialist
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Approved By Approval Date

Lisa Maxwell 11/21/2016 10:47 AM
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